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Dear Ms Sobeck , 

Thank you for consulting with the Council on Environmental Quality (CEQ) on 
the National Environmental Policy Act (NEPA) implementing procedures for the 
Magnuson-Stevens Fishery Conservation and Management Act (MSA) Section 304(i) 
actions. The CEQ regulations provide that agencies review their NEPA policies and 
procedures and, in consultation with CEQ, establish and revise them as necessary to 
ensure full compliance with the purposes and provisions ofNEPA (40 C.F.R. § 1507.3). 

The consultation with CEQ on the MSA procedures implementing NEPA 
(attached) took into consideration comments and input received from the Fisheries 
Councils, the inter-agency, and the public. Specifically, the proposed MSA procedures 
were published in the Federal Register for public review and comment on June 30, 2014. 
These procedures supplement the Departmental and NOAA Administrative Orders that 
provide the implementing NEPA procedures applicable to the National Marine Fisheries 
Service and the National Oceanic and Atmospheric Administration. 

Based on this consultation, CEQ concludes that establishing the new MSA NEPA 
implementing procedures is in conformity with NEPA and the CEQ regulations. The 
new regulation will be effective once it is published in final form in the Federal Register. 

Thank you for your responsiveness to our conunents and recommendations. 

Sincerely, 

Associate Director for NEPA Oversight 

Attachment 

cc: Steve Leathery, National NEPA Coordinator, NMFS 
Samuel Rauch, Deputy Assistant Administrator for Regulatory Programs, NMFS 



Revised and Updated NEPA Procedures for 
 

Magnuson-Stevens Act Fishery Management Actions 
 


I. Overview 

The Magnuson-Stevens Fishery Conservation and Management Act (MSA) establishes 
the basis for Federal management of United States fisheries and vests primary 
management responsibility with the Secretary of Commerce. The Secretary has 
delegated this responsibility to the National Marine Fisheries Service (NMFS) within the 
National Oceanic and Atmospheric Administration (NOAA). The MSA establishes eight 
regional fishery management councils (FMCs) and gives them special responsibilities for 
recommending management plans and regulations. Management plans and regulations 
must comply with all applicable law including the National Environmental Policy Act 
(NEPA). NOAA provides general guidance on agency compliance with NEPA in the 
NOAA Administrative Order (NAO) 216 - 6. 
(http://www.nepa.noaa.gov/NA0216 6.pdf ) 

In addition, NMFS provides detailed guidance on compliance with all applicable laws, 
including NEPA, in the context of MSA fishery management actions in Policy Directive 
01-101-03, "Revised Operational Guidelines," May 1997. 
(http://www.nmfs.noaa.gov/op/pds/documents/O 11101101-101-03 .pdf ) 

Section 304(i) of the Magnuson-Stevens Fishery Conservation and Management Act 
called on the Secretary to revise and update agency procedures for compliance with 
NEPA in context of fishery management actions developed pursuant to the MSA. On 
behalf of the Secretary, NMFS engaged in a lengthy and transparent public process 
including coordination with the Council on Environmental Quality (CEQ) and the 
Regional FM Cs to develop the scope of issues and concerns to be addressed by the 
procedures. During NMFS' s work on this issue, the NOAA Office ofProgram Planning 
and Integration (PPI) began a process of revising and updating NAO 216-6. NMFS 
believes it is appropriate to incorporate the MSA-specific NEPA procedures into the 
revised NAO and is working to ensure this happens. However, there is also a need to 
provide for national consistency on certain key issues during the interim. 

Currently, NAO 216-6 provides agency-wide guidance on complying with NEPA and 
CEQ requirements pertaining to documentation; and the Policy Directive 01-101-03, 
"Revised Operational Guidelines," May 1997, provides guidance on timing and 
procedures for the FMC process. 
(http://www.nmfs.noaa.gov/op/pds/documents/O 1/101101-10 1-03.pdf ) 

These revised and updated NEPA procedures supplement the NAO and Operational 
Guidelines by providing additional guidance on certain issues not addressed elsewhere. 
NMFS anticipates further improvements to the NEPA process at NOAA in the form of 
revised and updated language in NAO 216-6, the document that provides NOAA-level 
policy and procedures for NEPA compliance, the NEPA manual, or otherwise. NMFS 
will work to ensure consistency between any NMFS-level and any future NOAA-level 
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NEPA policy and procedures. In addition, NMFS may further modify these revised and 
updated NEPA procedures to reflect future improvements and needs. 

With respect to compliance with NEPA during the development of fishery management 
actions pursuant to the MSA, these revised and updated NEPA procedures: 

• 	 Clarify Roles and Responsibilities; 

• 	 Provide Guidance on timing ofNEPA compliance, and establish a procedural 
nexus to the MSA fishery management process; 

• 	 Provide Guidance on certain issues pertaining to NEPA documentation, including 

the statement of purpose and need, identifying alternatives, and content of the 
Record of Decision (ROD); and 

• 	 Provide guidance on techniques for improving partnerships and efficiencies 

II. 	 	Applicability 

These revised and updated NEPA procedures have been developed specifically to 
address the unique timing and procedural requirements of the MSA. However, we 
recognize that NMFS and the FMCs may utilize FMC processes to develop and/or 
implement other fishery management measures, such as regulations promulgated 
pursuant to the Pacific Halibut Act, the Western and Central Pacific Fisheries Convention 
Implementation Act, or other such laws. To the extent that NEPA applies to these 
activities, the roles ofNMFS and the FMCs with respect to NEPA are the same as 
described in this document, and early coordination and cooperation are likewise 
encouraged. 

III. Roles and Responsibilities (fostering partnerships/retaining responsibility) 

NMFS and the FMCs have different and important roles with respect to National 
Environmental Policy Act (NEPA) and MSA implementation. While the MSA and 
NEPA requirements for schedule, format, and public paiticipation may be compatible and 
may be conducted jointly as long as all responsibilities are fulfilled, in some cases it may 
be necessary to separate the two statutes' procedures and documentation in order to 

ensure compliance with all requirements. 

The chief purpose of NEPA is to declare a national environmental policy, which directs 

Federal agencies to use all practicable means to maintain conditions in which man and 
nature can live in productive harmony (i.e., fulfilling the social, economic, and other 
requirements of present and future generations of Americans). NEPA provides policy 

goals and creates a mandate for the Federal government to use all practicable means to 
improve and coordinate Federal plans, functions , programs, and resources in order to: 

• 	 Fulfill the responsibilities ofeach generation as trustee of the environment for 
succeeding generations; 



• 	 Assure for all Americans safe, healthful, productive, and esthetically and 
 

culturally pleasing surroundings; 
 


• 	 Attain the widest range of beneficial uses of the environment without degradation, 
risk to health or safety, or other undesirable and unintended consequences; 

• 	 Preserve impm1ant historic, cultural, and natural aspects of our national heritage, 

and maintain, wherever possible, an environment which supports diversity, and 
variety of individual choice; 

• 	 Achieve a balance between population and resource use which will permit high 

standards of living and a wide sharing of life's amenities; and 

• 	 Enhance the quality of renewable resources and approach the maximum attainable 

recycling of depletable resources. 

In addition to these environmental policy goals, NEPA includes specific analytical and 
procedural requirements that interact with NMFS's decision-making process under the 
MSA. NEPA includes basic requirements for federal agencies to consider the effects of 
their actions on the environment, to consider alternatives during the decision-making 
process, and to provide opportunities for public involvement. It also requires Federal 
agencies to initiate and utilize ecological information in planning and developing 
resource-oriented projects. These revised and updated NEPA procedures link NEPA's 

mandates on NMFS, as the Federal action agency, to the activities of the FMCs, in their 
role as advisory bodies. The revised and updated NEPA procedures do not preclude an 
FMC's development of NEPA documents as is the practice in some regions. However, 
they clarify where ultimate legal responsibility for NEPA lies - and that is with NMFS. 

While NEPA does not specify at what point in the FMC process a NEPA document must 
be available, it is good practice to have as complete a NEPA document as practicable 

available during FMC deliberations. 

A. Special Issues Relevant to FMC-initiated Fishety Management Actions 

For MSA fishery management actions, NMFS's authority to modify FMC-recommended 
fishery management plans and plan amendments is restricted: NMFS may approve, 
disapprove, or partially approve a proposed FMP or FMP amendment recommended by 
the FMC, and the sole basis for disapproval of any such recommendation is that it is not 
consistent with applicable law, including NEPA, and the MSA and its national standards. 

Because policy recommendations are developed and alternatives may be created and 
nanowed through the public forum of FMC meetings, the purposes of NEPA are best 
served by integrating the NEPA analysis of alternatives and impacts with the FM Cs' 
development of recommended management measures and actions when possible. 
Completing as much of the NEPA process as practicable while at the Council level 
enhances good decisionmaking. It is also important to bear in mind the ongoing and 
iterative nature offishery management under the MSA. While NMFS reviews each FMC 
recommendation on an individual basis, these recommendations are typically pieces of a 



more complex management regime taking place in an ongoing management continuum 
that must address continually evolving information and needs. Consistent with NEPA's 
declaration that it is the continuing policy of the Federal government to use all practicable 
means to maintain conditions in which man and nature can live in productive harmony 
and utilize ecological information in planning and developing resource-oriented projects, 
the information presented in any particular NEPA analysis may also inform NMFS in its 
ongoing stewardship responsibilities under the MSA and other resource management 
authorities. 

B. 	 Roles and Responsibilities 

1. 	 	NMFS-initiated Actions 

For MSA actions prepared by NMFS, such as management of highly migratory species 
and Secretarial actions pursuant to MSA section 304(c) or 305(c), NMFS is responsible 
for compliance with both NEPA and the MSA. NMFS will, to the extent practicable, 
conduct NEPA concurrently with the development offishery management actions. 

2. 	 	FMC-;nitiated act;ons 

For FMC-initiated fishery management actions developed pursuant to the MSA, NMFS 
and the FM Cs have different and impmiant roles with respect to NEPA and the MSA as 
described below. 

a. MSA Role ofthe FMCs 

As set fmih in sections 302(h), 303, and 304 of the MSA (see also the policy directives 
entitled "Procedures for Initiating Secretarial Review of FMPs and Amendments 
(3/01/91) (http://www.nmfs.noaa.gov/op/pds/documents/O 1/101101-101-01.pdf) and 
"Revised Operational Guidelines," May 1997, 
(http://www.nmfs.noaa.gov/op/pds/documents/O 11101101 -101-03 .pdf ), FMCs are 
responsible for: 

• 	 Conducting public hearings to allow for public input into the development of 
FMPs and amendments; 

• 	 Reviewing pertinent information; 
• 	 Preparing fishery management plans and amendments for fisheries requiring 

conservation and management; 
• 	 Drafting or deeming regulations to implement the plans or amendments 
• 	 Developing Annual Catch Limits; 
• 	 Identifying research priorities; and 
• 	 Transmitting complete packages containing documentation necessary for NMFS 

to initiate a review of compliance with all applicable laws including NEPA. 
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b. MSA Role ofNMFS 

As set forth in section 304(a) of the MSA, the role ofNMFS with respect to fishery 
management plans and plan amendments developed by the FM Cs is to review - and 
approve, disapprove, or partially approve - those plans and amendments in accordance 
with specified procedures, including: 

• 	 Immediately upon transmittal of the FMP or FMP amendment publish the 
proposed plan or amendment in the Federal Register for a 60-day comment period; 
and 

• 	 Approve, disapprove, or partially approve a plan or amendment within 30 days of 
the end of the comment period on the plan or amendment. Disapproval must be 
based on inconsistency with the MSA or other applicable law. In addition, 
disapprovals must provide guidance on what was inconsistent and how to remedy 
the situation, if possible (see MSA section 304(a)(3)(A)-(C)). 

In addition, as set forth in section 304(b) the role ofNMFS with respect to FMC
recommended draft regulations is to: 

• 	 Immediately upon transmittal of the proposed regulations initiate an evaluation to 
dete1mine whether they are consistent with the fishery management plan, plan 
amendment, the MSA, and other applicable law; 

• 	 Within 15 days make a determination of consistency, and
• 	 if that determination is affirmative, publish the proposed regulations for a 

public comment period of 15 to 60 days; or 
• 	 if that determination is negative, notify the FMC in writing of the 

inconsistencies and provide recommendations on revisions that would 
make the proposed regulations consistent. 

• 	 Consult with the FMC before making any revisions to the proposed regulations; 
and 

• 	 Promulgate final regulations within 30 days after the end of the comment period 
and publish in the Federal Register an explanation of any differences between the 
proposed and final regulations. 

The MSA, at section 304(c), also authorizes NMFS to prepare a fishery management plan 
or amendment if: 

(a) the appropriate FMC fails to develop and submit to NMFS, after a reasonable 
period of time, a fishery management plan for such fishery, or any necessary 
amendment to such a plan, if such fishery requires conservation and management; 
(b) NMFS disapproves or partially disapproves any such plan or amendment, or 
disapproves a revised plan or amendment, and the FMC involved fails to submit a 
revised or further revised plan or amendment; or 
(c) NMFS is given authority to prepare such plan or amendment under the MSA. 



NMFS may also develop regulations to implement Secretarial plans and amendments. 
(MSA section 304(c)(6), (7)). 

c. NEPA Roles for NMFS and FMCs 

NEPA requires Federal agencies to create an environmental impact statement (EIS) when 
proposing major federal actions significantly affecting the quality of the human 
environment. An EIS must comply with section 102(2)(c) of NEPA (P.L. 91-190, 42 
U.S.C. 4321-4347) and CEQ's regulations (40 CFR Paiis 1500 - 1508) for implementing 
the procedural provisions ofNEPA. 1 Fishery management actions, such as NMFS ' s 
approval of fishery management plans and amendments, are typically considered "major 
Federal actions" requiring some level ofNEPA review. NMFS is the Federal action 
agency for fishery management actions. Because of the close relationship between 
NMFS's actions and the FMC's recommendations, compliance with NEPA will be most 
effective ifNMFS and the FM Cs coordinate their NEPA and MSA activities closely. 

These revised and updated NEPA procedures recognize that FMC staff are often 
responsible for drafting NEPA documents; however, it is NMFS's responsibility to 
ensure the resulting documents are adequate for purposes of initiating Secretarial review 
and are fully compliant with NEPA prior to approval or partial approval. NMFS is not 
required to make determinations about adequacy of draft Environmental Assessments 
(EAs) and Categorical Exclusions (CEs) during FMC deliberations or about the adequacy 
of early drafts of EISs used to inform the FMC process. However, NMFS is required to 
ensure the adequacy of a draft EIS (DEIS) that will be filed with EPA and published for 
the formal comment period required by 40 CFR 1503 .1 and 1506.10. In addition, NMFS 
must ensure the adequacy of EA/FONSl's and CE's used to support NMFS's 
decisionmaking. IfNMFS, through early coordination with an FMC, identifies concerns 
with early versions of draft NEPA documents, NMFS should discuss these with the 
appropriate FMC as early as possible. In this context the NEPA analyses inform two 
aspects ofNMFS's fishery management decision making activities: they inf01m NMFS's 
review of fishery management actions developed through the FMC process and NMFS's 
decision as to whether to approve, partially approve, or disapprove a fishery management 
recommendation; and they inform NMFS's ongoing oversight responsibilities with 
respect to whether a Secretarial action is necessary pursuant to section 304(c) of the 
MSA. 

NMFS's duties with respect to NEPA compliance include: 

• 	 Determining whether NEPA applies; 
• 	 Determining which level of NEPA analysis is necessary for initiation of 

Secretarial review and for final Secretarial action,2 i.e., an Environmental Impact 

1 Additional information about NEPA may be found at CEQ's website: http://ceg.doe.gov. 
2 Information in the NEPA document contributes to the factual basis on which NMFS relies when 
determining whether a Council-recommended action complies with applicable laws. Thus, in some cases 

http:http://ceg.doe.gov


Statement (EIS), Environmental Assessment (EA), a Categorical Exclusion (CE), 
and/or determining whether an existing NEPA analysis adequately supports the 
action for initiation of Secretarial review and for final Secretarial action;3 

• 	 If an EIS will be prepared, NMFS is responsible for ensuring that the following 
tasks are completed, bearing in mind that cooperation and utilization of existing 
MSA processes and venues is encouraged: 

• 	 Ensuring that NEPA scoping is conducted (including publication of 
the Notice of Intent and solicitation and consideration of scoping 
comments); 

• 	 Ensuring that a draft EIS (DEIS) adequate for filing with EPA is 
prepared; 

• 	 Ensuring that oppo1tunity for public comment on the DEIS is 
provided; 

• 	 Ensuring that a final EIS (FEIS) adequate for filing with EPA is 
prepared; 

• 	 Providing for a 30 day cooling offperiod prior to making or recording 
a decision to approve, disapprove, or partially approve a fishery 
management action (and/or whether to initiate Secretarial action under 
MSA section 304(c)); and 

• 	 Preparing a Record of Decision (ROD). 
• 	 If an Environmental Assessment (EA) will be prepared, ensuring the EA is 

sufficient, determining whether to issue a Finding of No Significant Impact 
(FONSI), and ensuring that the EA and FONS! are made available to the public;4 

and 
• 	 If a Categorical Exclusion (CE) applies, documenting the applicability of the CE. 5 

C. Fostering Partnership and Cooperation while Retaining Oversight and Legal 
Responsibility 

The MSA and NEPA requirements for schedule, format, and public paiticipation are 
compatible and may be conducted jointly as long as all responsibilities are fulfilled. For 
example, if an FMC meeting will be used to satisfy any requirement ofNEPA for a 
public meeting, then NMFS must ensure that the procedures required by NEPA are 
satisfied (such as public notice requirements in 40 CFR 1506.6). In some cases, it may 
be necessary to separate MSA and NEPA procedures and documentation in order to 
ensure compliance with all requirements. 

an EA or EIS may provide the factual basis for a disapproval. This situation is discussed further in section 
V.C. below. 

3NMFS should advise the Councils regarding these determinations as early as possible during their 
 

deliberations for greatest effectiveness. 
 

4 NOAA provides guidance on the preparation ofEAs in NAO 216-6, section 5.03 . That guidance is 

attached in Appendix B of this Policy Directive. 
 

5 NOAA provides guidance on the use ofCE's in NAO 216-6, section 6.03.d.4. That guidance is attached 

in Appendix C ofthis Policy Directive. 



Recognizing that each Region/FMC pair frequently works as a team to achieve the 
fishery management mission with available resources, these revised and updated NEPA 
procedures are designed to foster continued cooperation and joint prioritization between 
NMFS and the FM Cs. The revised and updated NEPA procedures emphasize the 
development of timely, useful analyses, building on the approaches set forth in 42 USC 
4332(2)(d) (pertaining to documents prepared by States), 40 CFR 1501.2 (directing 
agencies to integrate the NEPA process with other planning at the earliest possible time 
and coordinate early with private or non-Federal entities) and 40 CFR 1506.5 (pe1taining 
to preparation of documents by applicants and contractors). While recognizing that 
FMCs are not Federal action agencies for the purposes ofNEPA, the revised and updated 
NEPA procedures also acknowledge that the FMCs are indispensable elements in the 
MSA statutory scheme and as such, are an integral part of the Department of Commerce 
team. Given the unique relationship between NMFS and the FM Cs, either NMFS or 
FMC staff may draft the NEPA document as long as NMFS paiticipates early, provides 
information or advice as needed, conducts appropriate outreach with other agencies and 
constituents, and independently evaluates each NEPA document's adequacy prior to 
using it in some fashion to satisfy its NEPA responsibilities. 

The revised and updated NEPA procedures encourage NMFS and the FMCs to prepare 
and make available as much NEPA documentation as practicable (given timelines and 
resource needs) during the FMC's development of its management recommendation, 
recognizing that the FMC-proposed alternative and thus final development of the NEPA 
analysis may not occur until after an FMC takes final action on its management 
recommendation. The specific FMC proposed alternative is often identified only at final 
action. This includes providing opp01tunities for public participation as early in the 
process as possible while accommodating fishery resource management needs. 

Thus, the FM Cs serve an imp01tant role in the development ofNEPA documentation 
through paitnership and cooperation with NMFS. However, NMFS remains responsible 
for the scope, objectivity, and content of the NEPA documents when determining 
adequacy for transmittal, and NEPA compliance for purposes of final Secretarial action. 

IV. Timing 

The revised and updated NEPA procedures encourage conducting as much of the NEPA 
process as practicable at the FMC level so that the FMCs and the public are informed 
during the development of a management recommendation ofpotential environmental 
impacts and alternatives. This means that NMFS and the FM Cs should engage the public 
as early as practicable in the development of EAs and EISs and, when practicable, 
actively involve the public in scoping and identifying alternatives for both EAs and EISs. 
However, the revised and updated NEPA procedures also recognize that there will be 
variations regarding the extent to which this can happen, and establish minimum 
requirements and a procedural nexus to the MSA process. 

A. Factors to Consider 



In light of the minimum timelines set forth in the CEQ regulations, the statutory timelines 
of the MSA, the practical issues surrounding scheduling of FMC meetings, and the 
logistics of completing the necessary steps to develop a fishery management 
recommendation, NMFS recognizes that there will be variations in the extent to which 
NEPA procedures can be completed in advance of an FMC's vote on a management 
recommendation. These revised and updated NEPA procedures promote completing as 
much of the NEPA process as practicable in advance of the FMC"s vote so that the FMC 
can benefit from that process in consideration of the following factors: 

• 	 the urgency of the management need; 
• 	 the need for the FMC recommendation to move forward through Secretarial 

review to an ultimate decision in order to respond to real-time fishery 
management needs; 

• 	 the timing of the availability of fishery statistics; 
• 	 the timing of the opening of the fishing season; 
• 	 judicially-imposed deadlines; and 
• 	 the schedule of FMC meetings. 

The typical FMC process for development of a management recommendation usually 
involves an iterative process with the public in which one or more early" versions of a 
draft fishery management measure and environmental analysis (i.e., draft EIS or draft 
EA) are shared, commented on, and modified over the course of several FMC meetings 
prior to a final FMC vote. However, for a small subset of fishery management 
recommendations, various factors (such as the timing of the availability of fishery 
statistics, the timing of the opening of the fishing season, judicially-imposed deadlines, 
and the schedule of FMC meetings) can interact to constrain the available time between 
identification of a management need and the date when a management measure needs to 
be effective. In some circumstances, an FMC may need to complete development and 
selection of a recommendation in as few as two FMC-meetings, and sometimes in a 
single meeting. The intent of these revised and updated NPEA procedures is to infuse 
NEPA into the iterative and deliberative processes of the FMCs as much as possible 
while allowing enough flexibility so that the fishery management system can respond 
effectively in time-constrained situations and still comply with NEPA. 

B. 	 	Procedural Nexus 

In order to initiate Secretarial Review of an FMC-recommended fishery management 
measure, an FMC must provide complete documentation of compliance with the MSA 
and other applicable law. In terms ofNEPA, this means that, for actions requiring an 
EIS, at a minimum a notice of availability of the Final EIS must be published 30 days 
before NMFS's decision on the fishery management action. These revised and updated 
NEPA procedures promote completing as much of the NEPA process as possible during 
the FMC's development of a fishery management action. To the extent that the NEPA 
process and documents can be completed early in the FMC process, FMC-recommended 


















