
     

               
                   

                
              

                 
                    

                 
                   

               
                

                 
              

    

            
             

            
              
                 

              
                  

               

                   
               

                 
               

                 
          

              
  

              
               

            
            

             

             
      

               
                

             
               

             

National Marine Fisheries Service 101(a)(5)(E) Assessment 

PURPOSE 
Section 101(a)(5)(E) of the Marine Mammal Protection Act (MMPA) states that the National Marine Fisheries 
Service (NMFS), shall for a period of up to three years allow the incidental taking of marine mammal species listed 
under the Endangered Species Act (ESA) while engaging in commercial fishing operations, if NMFS makes certain 
determinations. NMFS must determine, after notice and opportunity for public comment, that: (1) incidental 
mortality and serious injury (M/SI) will have a negligible impact on the affected species or stock; (2) a recovery 
plan has been developed or is being developed for such species or stock under the ESA; and (3) where required 
under section 118 of the MMPA, a monitoring program has been established, vessels engaged in such fisheries are 
registered in accordance with section 118 of the MMPA, and a take reduction plan has been developed or is being 
developed for such species or stock. 

This document includes NMFS assessment of whether a fishery can be authorized under section 101(a)(5)(E) and 
presents a finding detailing how the fishery evaluated meets the requirements of this section. To determine if a 
M/SI incidental to a commercial fishery will have a negligible impact on the affected species or stock, this analysis 
employs the process and standards laid out in NMFS Procedure 02-204-02 “Criteria for Determining Negligible 
Impact under MMPA Section 101(a)(5)(E)”. 

INSTRUCTIONS 
Complete a Negligible Impact Determination (NID) analysis and 101(a)(5)(E) assessment for each commercial 
fishery evaluated. Follow the steps in the NID Procedural Directive (NMFS Procedure 02-204-02 “Criteria for 
Determining Negligible Impact under MMPA Section 101(a)(5)(E)”), to fill out a NID analysis species/stock 
worksheet for each ESA-listed stock/species, included on the most recent final MMPA List of Fisheries (LOF) as 
interacting with that fishery. Use the most recent marine mammal Stock Assessment Reports (SAR), the LOF, and 
any other relevant information to complete the NID assessment. For each stock/species, include a short summary 
of the NID analysis (in the “species/stock NID justification”), and indicate whether a NID can be made for that 
stock. If additional space is needed, use the NID justification narrative section to complete your summary. 

For the NID analysis, numeric precision with a scale of two decimal places is recommended. If a Tier 1 analysis is 
not conducted because a species/stock is transboundary or other reasons, select the N/A box and provide a brief 
explanation. If a Tier 2 analysis is not conducted, please select the N/A box and provide a brief explanation. If a 
Tier 2 is conducted under a special circumstance, please select that box and provide an explanation. 

In the NID justification narrative, provide a brief summary (if needed) and justification for any deviations from the 
Procedural Directive, as well as a description of any special circumstances including: 

1. An explanation if a species/stock does not conform to the PBR framework and an alternate NID 
approach is taken. 

2. If sources other than the most recent SAR are used for annual average M/SI values. 
3. A rationale, if the most recent 5 year average is not used for annual average M/SI values. 
4. A detailed explanation if unattributed fishery M/SI is accounted for in the NID assessment. 
5. If an Nmin is unavailable for conducting a standard negligible impact analysis, provide an explanation. 
6. Details of any special circumstances if the individual fishery M/SI is unavailable or underestimated. 

Complete a 101(a)(5)(E) assessment for each commercial fishery evaluated and indicate whether the fishery 
meets the requirements for an authorization. 

Incorporate documents by reference as appropriate, including web links, if possible. If applicable, reference and 
attach any supporting documents that were developed for the assessment, and include a list of any such 
documents. In the “Final NID Determination” and “MMPA Section 101(a)(5)(E) Authorization” sections, choose the 
appropriate language option given the outcome of the NID or 101(a)(5)(E) assessment. For additional information 
please refer to the NID Procedure or the latest Guidelines for Preparing Stock Assessment Reports (GAMMS). 

https://www.fisheries.noaa.gov/national/laws-and-policies/protected-resources-policy-directives
https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-protection-act-list-fisheries
https://www.fisheries.noaa.gov/national/laws-and-policies/protected-resources-policy-directives
https://www.fisheries.noaa.gov/national/marine-mammal-protection/guidelines-assessing-marine-mammal-stocks


   

  

      

               

          

       

           

          

              

    

     Negligible Impact Determination Analysis: Fishery Information 

Commercial Fishery Evaluated: 

Fishery Region: 

This fishery is included in the final List of Fisheries (LOF) as a Category I Category II fishery. 

Fishery Management Type: Federal State Fed/State Other 

ESA-listed marine mammal species/stock interacting with this fishery: 
1) 4) 
2) 5) 
3) 6) 

Is an ESA-listed marine mammal species/stock driving the LOF categorization? Yes No 

If yes, which species/stocks: 

Is this a new NID or an update to an existing (active) NID ? 

If this is an update to an existing (active) NID, please detail a rationale for the modification: 

If relevant, please provide additional background information for this fishery. 



        
     

         
       

          
    

      
    

      

        
      

       
       

 

              

                          

     
       

         

  

   

              

                           

                 

                        

               

 

            

            

                  

       
  

        
        

          
    

       
  

      

        
       

       
       

 

  

      Negligible Impact Determination Analysis: ESA-Listed Marine Mammal Species/Stock Information 

Species/stock of : 

Does species/stock conform to the Potential Biological Removal (PBR) framework? Yes No 

If no, is an alternate approach used? Yes No (If yes, include explanation in the Justification) 

Based on the draft final Stock Assessment Report, and/or other sources: 

The average annual M/SI, including SI of animals disentangled or released from fishing gear, (over years, 

between                       ) is: 

Total Human Caused M/SI All Comm. Fishery M/SI Individual Comm. Fishery M/SI 

Is there unattributed fishery M/SI for the species/stock? Yes No 

Was unattributed fishery M/SI accounted for in this NID? Yes No (Provide details in the Justification) 

Is this a transboundary species/stock? Yes No If yes, check N/A for Tier 1; only conduct Tier 2 analysis. 

Is a species/stock Nmin available for conducting a standard negligible impact analysis? Yes No 

If no, calculate threshold Nmin for the species/stock 
If yes, species/stock metrics are: based on the minimum population size needed to be 

below the NIT. 
Nmin Rmax Threshold Nmin (for NITt) 
NITt NITs 

Threshold Nmin (for NITs) 

Tiered Analyses 

Tier 1 Analysis: Does annual average total human Tier 1 Analysis: Does the minimum population size 
caused M/SI exceed NITt? likely exceed the threshold Nmin for NITt? 

Yes            No            N/A Yes            No            N/A 

If no, then all commercial fisheries are considered to If yes, then all commercial fisheries are considered 
have a negligible impact on this species/stock and a to have a negligible impact on this species/stock and 
Tier 2 analysis is not necessary. If yes or N/A, a Tier 2 analysis is not necessary. If no or N/A, 
proceed to Tier 2 analysis. proceed to Tier 2 analysis. 

Tier 2 Analysis: Does annual average individual Tier 2 Analysis: Does the minimum population size 
fishery M/SI exceed NITs? likely exceed the threshold Nmin for NITs? 

Yes No N/A Special Circumstances Yes No N/A Special Circumstances 

If no, then the individual commercial fishery is If no, then the individual commercial fishery is 
considered to have a negligible impact on this considered to have a negligible impact on this 
species/stock unless the individual fishery M/SI is species/stock unless the individual fishery M/SI is 
unavailable or underestimated and likely to be non- unavailable or underestimated and likely to be non-
zero. zero. 

Species/Stock NID Justification: 



   

      
 

  
  

  

      Negligible Impact Determination Analysis: Summary and Justification 

NID SUMMARY TABLE 

Does this 
Species/stocks interacting with the commercial fishery evaluated species/stock meet 

the NID criteria? 

1) Yes        No 

2) Yes        No 

3) Yes        No 

4) Yes        No 

5) Yes        No 

6) Yes        No 

NEGLIGIBLE IMPACT JUSTIFICATION SUMMARY 



  

     

 

    Negligible Impact Determination Analysis: Determination 

FINAL NID DETERMINATION 

LIST OF ATTACHMENTS (if applicable) 

LITERATURE CITED 



 

              
            

             
  

            
           

              

     

      

           
   

  

                     

                       

                     

                  
      

                       

 101(a)(5)(E) Assessment 

MMPA SECTION 101(a)(5)(E) 

MMPA section 101(a)(5)(E) requires NMFS to authorize the incidental take of ESA-listed marine mammals in 
commercial fisheries if NMFS determines, after notice and opportunity for public comment, that: 

1. Incidental mortality and serious injury (M/SI) from commercial fisheries will have a negligible impact on
the affected species/stock;

2. A recovery plan has been developed or is being developed for such species/stock; and
3. Where required under MMPA section 118, a monitoring program has been established, vessels are

registered, and a take reduction plan has been developed or is being developed for such species/stock.

FISHERY EVALUATION UNDER MMPA SECTION 101(a)(5)(E) CRITERIA 

Commercial Fishery: 

Was a NID made for this fishery? Yes No 

Species/Stocks interacting with the commercial fishery evaluated 

1) 

2) 

3) 

4) 

5) 

6) 

Is a recovery plan developed or 
underway for this species/stock? 

Yes           No 

Yes           No 

Yes           No 

Yes           No 

Yes           No 

Yes           No 

Is a monitoring program established for this fishery as required under MMPA section 118? Yes No 

Has this fishery met the take reduction plan requirements as required under MMPA section 118? Yes No 

If yes, is a take reduction plan complete underway or included on the priority list for 
development? 

Have all requirements been met for NMFS to authorize the incidental take of ESA-listed marine mammals in this 
commercial fishery? Yes No 

If relevant, please provide additional information. 



     

 

 

   

101(a)(5)(E) Authorization 

MMPA SECTION 101(a)(5)(E) AUTHORIZATION 

LIST OF ATTACHMENTS (if applicable) 

LITERATURE CITED 


	ESA Species 1A: Humpback whale, CA/OR/WA
	ESA Species 2A: 
	ESA Species 3A: 
	ESA Species 4A: 
	ESA Species 5A: 
	Check Box1: Yes
	Check Box2: Off
	Check Box3: Off
	ESA Species 6A: 
	management type: 
	Check Box4: Off
	Check Box5: Yes
	Check Box6: Yes
	Check Box7: Off
	Check Box8: Yes
	Check Box9: Off
	Dropdown5: [2021]
	Region Dropdown: [West Coast Region]
	ESA Species Driver: Humpback whale, CA/OR/WA
	Nid Update: 
	Fishery Background: The sablefish pot fishery is managed under regulations implementing the Pacific Coast Groundfish Fishery Management Plan developed by Pacific Fishery Management Council. The sablefish pot fishery includes vessels fishing in the Limited Entry Fixed Gear fishery and vessels fishing in the Open Access fishery.  The Limited Entry fishery includes the sablefish primary fishery (also known as the tier fishery).  Access to the limited entry fishery is granted under a limited entry permit system, in addition to gear endorsements required by the individual states. Open access privileges are currently available to any fisherman with the requisite state gear endorsement, but catch quotas and area closures are more restrictive than the primary limited entry permit. Open access quotas vary based upon the area being fished.  Limited entry permits are tiered based on the annual cumulative landings allowed by each permit. Permits are transferable, but the tier category remains fixed. Up to three limited entry permits may be stacked on a single vessel.This fishery sets gear in waters past the 100 fathom curve off the West coast of the U.S. In CA, gear is set outside 150 fathoms, with an average depth of 190 fathoms.  There are two separate pot fisheries, open access and limited entry, and both have quotas. Open access fishers will usually fish 1 to 8 strings of 3–4 pots, each with a float line and buoy stick. The gear sometimes soaks for long periods. Fishers in the limited entry fishery will normally fish 20–30 pot strings.  As with most pot gear fished out in deeper waters sablefish pots are set in strings of multiple pots.
	Fishery 1: WA/OR/CA sablefish pot gear fishery
	T NITs: 
	species num 1: 1
	species num 2: 1
	stock/species: Humpback whale, WA/OR/CA
	Check Box10: Yes
	Check Box11: Off
	Check Box12: Off
	Check Box13: Off
	Check Box15: Off
	Check Box16: Off
	Check Box17: Yes
	Check Box18: Yes
	Check Box19: Off
	Check Box20: Yes
	Check Box21: Off
	Check Box22: Off
	Check Box23: Yes
	Check Box24: Off
	year num: 5
	year range: 2013-2017
	IF MSI: >=2.2
	AF MSI: >=19.4
	HC MSI: >=42.1
	SAR Year: [2019]
	Nmin: 4,776
	NITt: 
	Rmax: 0.08
	NITs: 2.48
	Check Box36: Off
	Check Box37: Off
	Check Box38: Yes
	Check Box30: Off
	Check Box31: Off
	Check Box25: Off
	Check Box26: Off
	Check Box27: Off
	Check Box32: Off
	Check Box33: Off
	Check Box34: Off
	Check Box35: Off
	Check Box29: Yes
	Check Box28: Off
	stock/species justification: The humpback whale, WA/OR/CA stock is considered transboundary, so a Tier 2 analysis was used. Mean annual commercial fishery-related M/SI is available for this stock in the most recent SAR (2019). The SAR also includes unattributed fishery-related M/SI for this stock but not assigned to a specific commercial fishery. Because the data are not currently available to assign the unattributed fishery-related M/SI to a specific commercial fishery, it was not accounted for in the NID analysis. The annual average total human caused M/SI (>=2.2 does not exceed the NITs (2.48); thus, the Tier 2 analysis is satisfied and the WA/OR/CA sablefish pot fishery is considered to have a negligible impact on this stock/species.
	NID Species 1: Humpback whale, WA/OR/CA
	NID Species 2: 
	NID Species 4: 
	NID Species 3: 
	NID Species 5: 
	NID Species 6: 
	Check Box NID 1: Yes
	Check Box NID 2: Off
	Check Box NID 3: Off
	Check Box NID 4: Off
	Check Box NID 5: Off
	Check Box NID 6: Off
	Check Box NID 7: Off
	Check Box NID 8: Off
	Check Box NID 9: Off
	Check Box NID 10: Off
	Check Box NID 11: Off
	Check Box NID 12: Off
	NID Justification Summary 1: Because the humpback whale (CA/OR/WA stock) is transboundary, Tier 2 analysis was used.We used the best available science to determine the most appropriate Nmin for the CA/OR/WA stock of humpback whales, which constitutes updated information when compared to the final 2019 SAR (Carretta et al. 2020). The minimum abundance estimate for humpback whales foraging off CA/OR is 4,776 animals (based on information in Table 3 in Calambokidis and Barlow 2020). This Nmin includes abundance estimates from CA/OR, but as explained by the authors, this estimate likely includes the smaller proportion of animals foraging off WA and correctly excludes any animals foraging more proportionally off southern British Columbia.  Rmax=0.08NITs= 4,776 x 0.0065 x 0.08 = 2.48In the most recent final SAR (2019; Carretta et al. 2020), the estimated mean annual M/SI of humpback whales in the sablefish pot fishery was >=2.2, based on observer (WA/OR/CA sablefish pot 0.32 and Open Access fixed gear pot 1.58), strandings, and sightings data (WA/OR/CA sablefish pot >=0.30).   Since M/SI (>=2.2) is less than NITs (2.48), the WA/OR/CA sablefish pot fishery is considered to have a negligible impact on the CA/OR/WA stock of humpback whales. 
	Final NID Determination: Based on criteria outlined in NMFS Procedure 02-204-02 “Criteria for Determining Negligible Impact under MMPA Section 101(a)(5)(E)” and the best scientific information available as detailed herein and cited below, the mortality and serious injury of ESA-listed marine mammals incidental to the WA/OR/CA sablefish pot fishery will have a negligible impact on ESA-listed marine mammal stocks or species for the purposes of issuing a permit under MMPA section 101(a)(5)(E), for a period of up to three years. �
	NID Attachments: 
	NID Literature: Calambokidis and Barlow. 2020. Updated abundance estimates for blue and humpback whales along the U.S. west coast using data through 2018. U.S. Department of Commerce, NOAA Technical Memorandum, NMFS-SWFSC-634.Carretta, J.W., K.A. Forney, E.M. Olson, D.W. Weller, A.R. Lang, J. Baker, M.M. Muto, B. Hanson, A.J. Orr, H. Huber, M.S. Lowry, J. Barlow, J.E. Moore, D. Lynch, L. Carswell, and R.L. Brownell. 2020. U.S. Pacific Marine Mammal Stock Assessments: 2019. NOAA-TM-NMFS-SWFSC-629.NMFS. 2012.  Final biological opinion on the continued operation of the Pacific Coast Groundfish Fishery. Completed by the Northwest Regional Office, December 7, 2012. NWR-2012-876. NMFS. 2020a.  Endangered Species Act Section 7(a)(2) Biological and Conference Opinion on the continuing operation of the Pacific Coast groundfish fishery (Reinitiation of consultation #WCR-2012-876) -- Humpback whale (Megaptera novoeangliae).  NMFS 2020b.  Environmental Assessment/ Regulatory Impact Review/ Regulatory Flexibility Analysis on Amendment 29 to the Pacific Coast Groundfish Fishery Management Plan and 2021-22 Harvest Specifications and Management Measures
	101 check 1: Yes
	101 check 2: Off
	101 check 3: Yes
	101 check 4: Off
	101 check 5: Off
	101 check 6: Off
	101 check 7: Off
	101 check 8: Off
	101 check 9: Off
	101 check 10: Off
	101 check 11: Off
	101 check 12: Off
	101 check 13: Off
	101 check 14: Off
	101 check 15: Yes
	101 check 16: Off
	101 check 17: Yes
	101 check 18: Off
	101 check 19: Off
	101 check 20: Off
	101 check 21: Yes
	101 check 22: Yes
	101 check 23: Off
	101 Fishery: WA/OR/CA sablefish pot fishery
	101 Species 1: Humpback whale, CA/OR/WA
	101 Species 2: 
	101 Species 3: 
	101 Species 4: 
	101 Species 5: 
	101 Species 6: 
	101 Authorization: Based on above criteria outlined under MMPA Section 101(a)(5)(E), and the best scientific information available as detailed herein and cited hereafter, the WA/OR/CA fishery meets the requirements for issuance of a permit under MMPA section 101(a)(5)(E), for a period of up to three years. ��DATE: October 19, 2021
	101 Attachments: 
	101 Literature: 
	T NITt: 
	Check Box14: Yes
	101 additional information: Based on the revised ESA-listed status of humpback whales in 2015 and an exceedance of the humpback whale incidental take limit from the 2012 Biological Opinion, NMFS WCR Protected Resources Division prepared a Biological Opinion pursuant to ESA Section 7(a)(2) on continued operation of the groundfish fishery under the Pacific Coast Groundfish Fishery Management Plan and effects of the fishery on humpback whales. The Biological Opinion was completed on October 26, 2020 (NMFS 2020a) and included an incidental take statement for the two distinct population segments (DPS) of humpback whales found in the action area, the endangered Central America DPS and the threatened Mexico DPS.  The Pacific Coast Groundfish fishery is covered under the National Environmental Policy Act (NEPA) (Amendment 29 and 2021-2022 Harvest Specifications and Management Measures (NMFS 2020b)).  The Environmental Assessment analyzed the environmental effects resulting from setting groundfish harvest specifications and management measures to manage fisheries to those specifications under the Pacific Coast Groundfish Fishery Management Plan for the 2021-22 biennium. The Pacific Fishery Management Council recommends, for implementation by the National Marine Fisheries Service, groundfish harvest specifications every two years for a biennial period/biennium, adjustments to management measures for the groundfish fisheries, and implementation of additional management measures to keep catch within established limits.
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