
 

 

 

 

   
 

 

 
 

 

 
 

 
   

 
    

 
 

January 10, 2022 

Jolie Harrison, Chief 
Permits and Conservation Division 
Office of Protected Resources 
National Marine Fisheries Service 
ITP.Davis@noaa.gov 

Re: Comments on proposed incidental harassment authorization for Navy’s take of marine 
mammals while conducting Ice Exercise 2022 (ICEX22) 

On behalf of the Center for Biological Diversity, we submit these comments to urge the National 
Marine Fisheries Service to revise its incidental harassment authorization to allow the incidental 
take of marine mammals for the Navy’s Ice Exercises 2022 (ICEX22). The project threatens the 
survival of threatened and endangered ice seals, polar bears, bowhead whales, and other Arctic 
wildlife. The Service’s authorization must ensure the least practicable impact on marine 
mammals, and therefore should consider additional mitigation and alternatives. 

High intensity noise threatens the conservation and recovery of endangered arctic marine 
mammals alongside anthropogenic threats such as shipping, development, and climate 
change. 

First, the proposed actions adversely affect ringed, and possibly bearded, seals. Ice seals depend 
upon arctic sea ice to mate, reproduce, rear their young, and forage for food. Bearded seals, 
known for their mustachioed appearance and elaborate courtship songs, give birth and nurse their 
pups on pack ice. Ringed seals, which are covered in dark spots surrounded by light grey rings, 
give birth in snow caves built on top of the sea ice. Global warming is reducing the amount of 
snowpack, causing caves to collapse and leaving pups vulnerable to death by freezing or from 
predators. Ringed seals have proposed critical habitat in the study area.1 

Ice seals use sound for navigation, communication, foraging, and to avoid predation, and they are 
sensitive to sound. 2 Spotted seals have extremely sensitive hearing in water, and they have some 
of the most sensitive hearing ever recorded for a marine mammal in air.3 The researchers thus 
concluded that seismic surveys could mask the communications of spotted seals.4 Spotted seals 

1 Nat’l Marine Fisheries Serv., Revised proposed critical habitat for ringed seals, 86 Fed. Reg. 1452 (Jan. 8, 2021). 
2 Sills, J.M., Southall, B. and Reichmuth, C., Amphibious hearing in spotted seals (Phoca largha): underwater 

audiograms, aerial audiograms and critical ratio measurements, 217 Journal of Experimental Biology 726-34 
(2015). 

3 Id. 
4 Id. 
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and ringed seals are sensitive to noise and have been noted to haul out in response to boat and 
aircraft noise.5 

All ice seals are threatened by rapid climate change. Ringed seals are the most ice-dependent of 
all ice seals and depend on sea ice and snow cover for essential life functions.6 Unlike other 
seals, the ringed seal is able to inhabit and reproduce in landfast ice during the winter and spring 
breeding season due to its ability to make and maintain breathing holes in thick ice and to 
excavate subnivean lairs in snowdrifts over breathing holes, which it uses for resting, giving 
birth, and nursing pups.7 Without sufficient sea ice and snow cover, ringed seals freeze to death 
or are eaten by predators.8 Studies have documented a nearly 100 percent mortality rate when 
snow cover was insufficient to build snow caves.9  Changing habitat conditions are contributing 
to a decline in the body condition of ringed seals over the last two decades as well as low pup 
production.10 Sea ice conditions are also affecting the behavior of bearded seals.11  Climate 
change will contract the range and have population level effects on ice seals. 

Second, bowhead whales may be harassed if activities continue during their presence. Bowhead 
whales are an endangered species, and there are about 16,000 whales in the Western Arctic 
stock.12  Bowhead whales migrate through the Chukchi and the Beaufort Sea in the spring, and 
may be present in the action area in April and May.13 Bowhead whales and their calves prey on 
zooplankton,14 and high intensity noise may threaten mortality of their zooplankton prey.15 

Bowhead whales are sensitive to noise, including high intensity noise such as sonar. Bowhead 
whales use sound for navigation, communication and mating, and are known to have complex 
vocalizations during mating season. Research on bowhead whales has found them especially 
sensitive to noise. For example, bowhead whales have shown almost complete avoidance of 
seismic airgun received levels at 120 dB to 130 dB and below.16  Bowhead whales increase call 

5 Bradford, A.L., et al. Spotted sea haul-out patterns in a coastal lagoon on Sakhalin Island, Russia, Mammal study 
30:145 (2005); Born, E.W. et al., Escape response of hauled out ringed seals (Phoca hispida) to aircraft 
disturbance, 21 Polar Biology 171 (1999). 

6 77 Fed. Reg. 76,706 (Dec. 28, 2012); Kelly, B.P. et al., Status review of the ringed seal (Phoca hispida). NOAA 
Technical Memorandum NMFS-AFSC-212 (2010). 

7 77 Fed. Reg. at 76,709. 
8 Id. 
9 Id. 
10 Harwood, L.A., Change in Beaufort Sea ecosystem: Diverging trends in body condition and/or production in five 

marine vertebrate species, 136 Progress in Oceanography 263 (2015). 
11 MacIntyre, K.,et al., The relationship between sea ice concentration and the spatio-temporal distribution of 

vocalizing bearded seals (Erignathus barbatus) in the Bering, Chukchi, and Beaufort Seas from 2008 to 2011, 136 
Progress in Oceanography 241 (2015). 

12 Muto, M. M., et al, Alaska marine mammal stock assessments, 2020, Bowhead Whale Western Arctic Stock U.S. 
Dep. Commer., NOAA Tech. Memo. 264 NOAA-TM-AFSC-421 (2021). 

13 Id. 
14 Id. 
15 McCauley, D. et al., Widely used marine seismic survey air gun operations negatively impact zooplankton, 1 

Nature Ecology and Evolution 195 (2017). 
16 Miller, G.W., Elliot, R.E., Koski, W.R., Moulton, V.D., and Richardson W.J., Whales, in Richardson, W.J. (ed.), 

Marine Mammal and Acoustical Monitoring of Western Geophysical’s Open-Water Seismic Program in the 
Alaskan Beaufort Sea, 1998 (1999); Richardson, W.J., Miller, G.W., and Greene Jr., C.R., Displacement of 
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rates at detection of airguns at 94 dB, decrease at 127 dB, and entirely stop calling at 160 dB.17 

Further, one recent study found they significantly dropped their calling rates when exposed to 
airgun sounds of at least 116 dB re 1 µPa.18 

Bowhead whales, which can live up to 200 years and may be the longest living mammal,19 are 
also at risk of climate change and oil and gas development. The bowhead whale is the 
northernmost of the baleen whale species occurring in the Bering, Beaufort, and Chukchi Seas. 
They are associated with heavy ice cover, which is an important part of their habitat. Bowhead 
whales feed on crustaceans such as krill that are at risk of population declines due to loss of sea 
ice and ocean acidification. Research indicates that ice algae in the Beaufort Sea, which is the 
basis of the marine food web, is already on the decline.20 Loss of this primary productivity will 
have negative effects throughout the food chain. The Beaufort Sea is an essential area for 
bowhead whales to migrate and forage, and these whales are also important for Arctic 
subsistence communities.  

The negligible impact determination is flawed. First, annual mortality and serious injury 
already exceeds PBR and therefore additional take is not negligible and thus should not be 
authorized. The rationale that the stock’s population estimate is an underestimate because it is 
only a partial stock abundance is insufficient, and the Service must therefore determine what the 
appropriate stock abundance and PBR are. 

Second, the take estimates from modeling likely underestimate or incorrectly estimate take. The 
Service relies on Navy’s modeling and a density of 0.3957 ringed seals per km2. It is unclear if 
this assumes an even distribution of seals throughout the action area, which would fail to account 
for concentrated activities near the Ice Camp Study Area. The Service stated that “[w]hile the 
total ICEX22 Study Area is large, the Navy expects that most activities would occur within the 
Ice Camp Study Area in relatively close proximity to the ice camp.”  The density of ringed seals 
for this area has not been determined, and thus the modeling does not accurately estimate take. 
There are likely more ringed seals near the Ice Camp Study Area than across the entire Study 
Area because they are in their home ranges near their subnivean lairs.  

Third, the assumption that having activities ongoing at the Ice Camp will dissuade ringed seals 
from pupping near the area should not be considered to mitigate harassement, and instead should 
be counted as additional take. Ringed seals build their subnivean lairs in habitat like that where 
the Ice Camp will be constructed. The proposed activities are planned during the season that the 
ringed seals give birth and raise their pups. Moreover, the assumption that a ringed seal may be 

migrating bowhead whales by sounds from seismic surveys in shallow waters of the Beaufort Sea, 106 Journal of 
the Acoustical Society of America 2281 (1999).  

17 Blackwell, S.B. et al., Effects of airgun sounds on bowhead whale calling rates: Evidence for two behavioral 
thresholds, 10 PLoS ONE e0125720 (2015).  

18 Blackwell, S.B., et al., Effects of airgun sounds on bowhead whale calling rates in the Alaskan Beaufort Sea, 29 
Marine Mammal Science E342-65 (2013). 

19 Keane, Michael, et al., Insights into the evolution of longevity from the bowhead whale genome, 10.1 Cell reports 
112-22 (2015). 

20 Arctic Monitoring and Assessment Programme, Arctic Climate Change Update 2019 (2019). 
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able to relocate its pup or find another breathing hole due to human disturbance is naïve and fails 
to consider the energetic cost as well as predation risk that these seals may face. 

Fourth, the Service fails to provide an adequate explanation for discounting the impacts of the 
unusual mortality event on the cumulative effects of the proposed activities. Since the unusual 
mortality event was designated in 2018, 368 ice seals have stranded, including 95 ringed seals. 
New research about the event (that focused on spotted and ribbon seals) found that the body 
condition of the seals had declined, likely due to climate-related impacts on prey.21 This long-
lasting unusual mortality event cannot simply be ignored in the authorization of additional take 
of ice seals. 

Fifth, the Service should consider new and additional information on marine mammal exposure 
criteria.22 Additionally, the Service relies on an “unsubstantiated” cut-off distance of 10km that 
according to the Marine Mammal Commission “contradicts the data underlying the Bayesian 
BRFs, negates the intent of the functions themselves, and underestimates the numbers of 
takes.”23 The Service should consider that at received levels of less than or equal to 140 dB re 1 
µPa some pinnipeds had strong reactions.24 

Sixth, the Service discounts impacts from aircraft (or incorrectly assumes complete mitigation). 
Some pinnipeds are equally susceptible to noise in air as in water.25 Southall 2019 provides in-air 
PTS (154 dB SEL) and TTS (134 dB SEL) thresholds for pinnipeds.26 Sea lions have been found 
to fatigue when exposed to longer duration noise and require longer periods of recovery than 24 
hours.27 Ice seals are sensitive to out-of-water noise, including hauling out in response to aircraft 
noise.28 

The proposed mitigation fails to ensure the least practicable adverse impact. First, the 
proposed IHA does not include any mitigation for the sonar. There are several additional 
mitigation measures that would reduce the potential for harassment of marine mammals 
including: 

 Placing a cap on the overall use of sonar to ensure the lowest level of marine mammal 
disturbance 

21 Boveng, Heather L. et al., Body condition of phocid seals during a period of rapid environmental change in the 
Bering Sea and Aleutian Islands, Alaska, 181 Deep Sea Research Part II: Topical Studies in Oceanography 181-82 
(2020). 
22 Southall, B.L., et al., Marine mammal noise exposure criteria: updated scientific recommendations for residual 
hearing effects, 45 Aquatic Mammals 125-232 (2019); Southall, B.L., et al., Evolutions in Marine Mammal Noise 
Exposure Criteria, 17 Acoustics Today 52 (2021). 
23 Peter O. Thomas, Ph.D. letter to Jolie Harrison, re: ICEX Incidental Harassment Authorization (Jan. 8, 2020). 
24 Id. 
25 Kastak, D., et al. Onset, growth and recovery of in-air temporary threshold shift in a California sea lion (Zalophus 

californianus), 122 J. Acoust. Soc. Am. 2916-24 (2007). 
26 Southall 2019. 
27 Id. 
28 Bradford, A.L., et al. Spotted seal haul-out patterns in a coastal lagoon on Sakhalin Island, Russia, 30 Mammal 

Study 145 (2005); Born, E.W. et al., Escape response of hauled out ringed seals (Phoca hispida) to aircraft 
disturbance, 21 Polar Biology 171 (1999). 
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 Requiring that activities conclude before April when bowhead whales migrate into the 
area 

 Requiring passive acoustic and/or thermal monitoring and restricting sonar in the 
presence of marine mammals or aggregations of marine mammals 

 Limiting the number of aircraft transits and prohibit dipping sonar 

Second, the mitigation for ice camps, while good, could be more robust to ensure that ringed 
seals are not disturbed. For example, there are not any mitigation measures designed for ringed 
seals that may be present in the ice camp area or for pupping ice seals.  

Third, the monitoring provisions are woefully insufficient by only requiring reporting of dead 
and injured seals. There should, at minimum, also be monitoring and reporting of harassment of 
any marine mammals. 

There cannot be a renewal of this authorization because the renewal process violates 
section 101(a)(5)(D) of the MMPA. Also, this authorization should not be eligible for a renewal 
because the activities are supposed to finish in April, and thus are far less than would need to be 
continued next year. The activities must be concluded on time to avoid additional take of 
bowhead whales and other protected species.  Additionally, the Navy only conducts ICEX every 
two or three years; and therefore, even if the activity is similar next time, it is not eligible for a 
one-year renewal. 

The determination that there will be no take of other marine mammals within the Service’s 
jurisdiction seems insufficiently supported. The Service acknowledges that bearded seals are 
present in the area during the project timeframe; however, it discounts the potential impact on 
bearded seals because they are unlikely to be near the ice camp or where submarine activities 
would be conducted. This fails to consider that noise from sonar can travel great distances, and 
that even if a bearded seal does not dive to 800 meters or would prefer other habitat with benthic 
organisms this does not preclude harassment impacts from more distant submarine activities. 

Endangered bowhead whales migrate through the area and may be present during the end of the 
ICEX activities. They are highly sensitive to high intensity noise. For example, bowhead whales 
have shown almost complete avoidance of seismic airgun received levels at 120 dB to 130 dB 
and below.29 Bowhead whales increase call rates at detection of airguns at 94 dB, decrease at 127 
dB, and entirely stop calling at 160 dB.30 Further, one recent study found they significantly 
dropped their calling rates when exposed to airgun sounds of at least 116 dB re 1 μPa.31 

29 Miller, G.W., Elliot, R.E., Koski, W.R., Moulton, V.D., and Richardson W.J., Whales, in Richardson, W.J. (ed.), 
Marine Mammal and Acoustical Monitoring of Western Geophysical’s Open-Water Seismic Program in the Alaskan 
Beaufort Sea, 1998 (1999); Richardson, W.J., Miller, G.W., and Greene Jr., C.R., Displacement of migrating 
bowhead whales by sounds from seismic surveys in shallow waters of the Beaufort Sea, Journal of the Acoustical 
Society of America 106:2281 (1999).
30 Blackwell, S.B. et al., Effects of airgun sounds on bowhead whale calling rates: Evidence for two behavioral 
thresholds, PLoS ONE 10(6):e0125720 (2015). 
31 Blackwell, S.B., et al., Effects of airgun sounds on bowhead whale calling rates in the Alaskan Beaufort Sea, 
Marine Mammal Science 29(4): E342-E365 (2013) 
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The Service should better analyze the potential impacts on subsistence harvest. Because 
serious injury and mortality are already over PBR, authorization of additional take from sources 
other than subsistence harvest may reduce availability of ice seals. The Service must either 
provide more data and support its assumption that the population estimate for the stock is wrong 
or provide a more robust analysis of the potential impacts on subsistence harvest. 

The Service’s cannot rely on the Navy’s inadequate environmental assessment (EA). There 
are numerous shortcomings of the Navy’s environmental assessment. Additionally, because of 
the impacts on threatened and endangered species and their critical habitat the finding of no 
significant impact is arbitrary, and the Navy should have prepared an Environmental Impact 
Statement. 

First, the EA fails to analyze any alternatives beyond the no-action alternative. The Service 
should consider an alternative that incorporates additional mitigation measures such as limits on 
sonar, time restrictions, passive acoustic and/or thermal monitoring, and limits on aircraft. 

Second, the Service, which is charged with protecting marine mammals, cannot adopt the Navy’s 
purpose and need for military activities such as evaluating the employment and tactics of 
submarine operability in Arctic conditions. 

Third, the EA fails to adequately examine important environmental effects. It suffers from some 
of the same flaws as the negligible impact determination. For example, it underestimates the 
potential impact of the activities on ringed seals, the impacts of sonar, and discounts all impacts 
on wildlife other than ice seals. The EA assumes that avoidance and displacement of ringed seals 
will mitigate impacts, but instead they displace ringed seals from preferred habitat and constitute 
a taking. 

Particularly troubling is the assumption that polar bears will not be harassed, displaced, or 
disturbed by the proposed activities. Polar bears are also threatened by the noise and physical 
obstructions from the proposed activities. For example, the noise from the ice camp or sonar 
submarine activities can disturb or harm bears though increased energetic stress and 
displacement from preferred habitat across large distance. Snowmachine noise, for example, has 
been shown to prompt significant avoidance responses in polar bears at distances up to 3,272 
meters—over two miles.32 Noise pollution can scare denning polar bears out of their dens, which 
leads to likely injury or death of cubs.33 And the impacts to mothers from seeking alternative den 
sites could impose additional, significant energetic costs that could have a latent effect on her 
survival, or that of her cubs. A 2021 study evaluating industrial noise disturbance to denning 
polar bears—based on polar bear audiograms, constructed dens, and noise from aircraft, 
over‐tundra tracked vehicles, 4 wheeled on‐road vehicles, and humans walking—found that 
within a closed den, aircraft had high probabilities (≥75%) of being detected by polar bears at 
distances ≤1.6 km and ground‐based sources had high probabilities of detection at distances ≤0.8 

32 Andersen, M. and J. Aars, Short-term behavioral response of polar bears (Ursus maritimus) to snowmobile 
disturbance, 31 Polar Biology 501 (2008).
33 See, e.g., Amstrup, S.C., Human disturbances of denning polar bears in Alaska, 46 Arctic 246 (1993). 
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km.34 Closed dens reduced noise levels by 15 decibels (dB) on average relative to open dens. The 
study reported that noise from some industrial support vehicles was likely to be detected farther 
from dens than previously documented. 

Fourth, the EA fails to adequately consider the impacts of climate change both on the proposed 
activities as well as the additional pressure that the activities exert on arctic wildlife that is 
already threatened by climate change. The primary threat facing ringed seals is habitat alteration 
flowing from climate change. As the Service has explained, this threat “stems from the 
likelihood that [the seals’] sea ice [and snow cover] habitat has been modified by the warming 
climate and, more so, that the scientific consensus projections are for continued and perhaps 
accelerated warming in the foreseeable future.”35 This warming negatively affects ringed seals, 
which depend on sea ice and snow cover for pupping, nursing, molting, and resting.36 Ocean 
warming and acidification resulting from increased CO2 emissions also alter prey populations 
and other ecosystem dynamics important to the listed ringed seals.37 The 2019 unusual mortality 
event that affected ringed seals and other marine mammals may offer a glimpse into how climate 
change will affect these ice seals in the coming years.38 Accordingly, the proposed activities 
deepen the imperilment of climate-threatened ice seals, polar bears and other wildlife. 

Finally, the cursory cumulative impacts analysis lacks any substance or discussion of other 
actions in the area such as oil and gas, shipping, and fishing activities. Industrialization of the 
Arctic poses an increasing threat to the listed ringed seals’ continued existence. For example, oil 
and gas activity are expected to increase in the Arctic alongside reductions in sea ice and 
increased global demand.39 Large oil spills or blowouts could pose an immediate, substantial 
threat to ringed seals (particularly pups), as such contamination is difficult to contain and clean 
up in harsh Arctic conditions.40 There is also increased shipping activity in the region, which 
poses a risk to ringed seals both in terms of disturbance and spills.41 Fishing activities also 
incidentally take ringed seals. An average of at least 4.8 ringed seals suffer mortality or serious 
injury each year incidental to commercial fishing.42 

34 Owen, Megan A., Estimating the Audibility of Industrial Noise to Denning Polar Bears, 85 Journal of Wildlife 
Management 384 (2020).
35 77 Fed. Reg. at 76,708, 76,716; see also Andersen, Kovacs & Lydersen; Boucher 2018; Boucher 2019; Fauchald 
et al. 2017; Hezel et al. 2012.) 
36 77 Fed. Reg. at 76,709, 76,716; see also Andersen, Kovacs & Lydersen; Andersen 2016; Crain et al. 2021; 
Crawford et al. 2019; Ferguson et al. 2017; Ferguson et al. 2020; Hamilton et al. 2015; Hamilton et al. 2018; 
Hamilton et al. 2019; Hamilton, Kovacs & Lydersen 2019; Harwood et al. 2020; Lone et al. 2019; Karpovich, 
Horstmann & Polasek 2020; Lydersen et al. 2017; Martinez-Bakker et al. 2013; Reimer et al. 2019; Ritchie 2018; 
Von Duyke et al. 2020; Yurkowski, David J., et al. Spring distribution of ringed seals (Pusa hispida) in Eclipse 
Sound and Milne Inlet, Nunavut: implications for potential ice-breaking activities. Arctic Science 5.1 (2019): 54-61. 
37 77 Fed. Reg. at 76,708, 76,710-11; see also Andersen, Kovacs & Lydersen; Beltran et al. 2016; Boucher 2018; 
Hamilton et al. 2016; Lowther et al. 2017; Matley, Fisk & Dick 2015; Wang et al. 2016a; Wang et al. 2016b; Young 
& Ferguson 2013; Young & Ferguson 2014. 
38 Siddon, Zador & Hunt Jr. 2020 
39 77 Fed. Reg. at 76,712. 
40 Id. at 76,712-13; Von Duyke et al. 
41  77 Fed. Reg. at 76,712; see also Andersen, Kovacs & Lydersen; Lomac-Macnair, Andrade & Esteves 2019 (seal 
response to icebreaker vessels); Von Duyke et al. (risk of shipping); Yurkowski et al. 2019 (negative effects of ice-
breaking vessels).
42 Muto 2021. 
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Conclusion 

In summary, the Service should address the concerns described in this letter and require 
additional mitigation and monitoring for the Navy’s proposed ICEX22 activities. 

Sincerely, 

Miyoko Sakashita 
Miyoko Sakashita 
Oceans Program Director 
Center for Biological Diversity 
miyoko@biologicaldiversity.org 
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