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Attn: Sarah Young 
Re: Proposed IHA for tugs towing rigs in Cook Inlet  
  
Dear Ms. Harrison: 
 
The Bureau of Ocean Energy Management (BOEM) has reviewed a Federal Register (FR) notice 
(87 FR 27597, May 9, 2022) by the National Marine Fisheries Service (NMFS) and offers the 
following comments. 

Summary of the FR:  

Hilcorp Alaska, LLC (Hilcorp) requested Incidental Harassment Authorizations (IHA) for 
harassment of marine mammals that would otherwise be prohibited under the Marine Mammal 
Protection Act (MMPA). The IHAs would authorize take during 16 days in each of two 
sequential years of towing and drill rig placement to support plugging and abandoning (P&A) of 
wells and production drilling in Cook Inlet. In response, NMFS evaluated the potential effects 
and the expected amount of take of marine mammals, as defined by the MMPA. NMFS’s 
evaluation also addressed the findings of the District of Alaska, which found in Cook Inletkeeper 
et al. v. Raimondo et al. (2021) that NMFS failed to explain or identify adequate support in the 
record for its decision not to authorize take from tugs during rig towing activities.  

NMFS’s analysis included several components. The underwater acoustic signatures of tug 
activities were compared to established threshold levels of sound exposure for marine mammals 
to determine whether take is expected. NMFS applied a standard threshold of 120 dB for 
continuous broadband noise and modeled the area and duration of possible exposure above this 
limit. The estimated densities of marine mammals were used to determine the total numbers of 
exposures that would result in take. Mitigation measures were included that would require the 
use of Protected Species Observers to monitor areas around the tugs throughout towing and 
positioning of the drill rigs. Tugs would travel at slow speeds with the tides to minimize engine 
noise. A seasonal restriction would be in place around the Susitna River Delta for protection of 
beluga whale habitat.  
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This evaluation concluded that Hilcorp’s activities, when conducted according to NMFS’s 
specifications, will affect small numbers of marine mammals, will have negligible impacts to the 
affected marine mammal stocks, and will not have unmitigable impacts on the use of these 
resources for subsistence purposes.  

BOEM’s review comments:  

1. We support the proposed authorization of take from tugs. NMFS has conducted a thorough 
analysis of the potential effects of the tug activities and proposes to authorize only non-lethal 
and non-injurious levels of take that will meet the requirements of the MMPA. NMFS used 
analysis methods based on the best available science and included mitigation measures that 
will reduce the adverse effects to the least practicable level. The preliminary determinations 
meet the requirements of the MMPA and are consistent with determinations from similar 
assessments. We do not recommend any major changes to the proposed IHAs.  

 
2. BOEM has identified some minor items that NMFS may wish to address.  

 
a. The FR notice states that Hilcorp has completed or will forego any other activities for 

which incidental take was previously authorized in Hilcorp’s 2019 ITR (84 FR 37442). 
This indicates that no further activities will be authorized under that ITR. We note that 
the ITR remains listed under “Active Authorizations” in the NMFS incidental take 
website and suggest relocating to the “Withdrawn and Inactive” section.  

 
b. The FR notice includes use of hand tools, water jets, a multi-beam echosounder, 

helicopter activities, and support work by non-tug vessels. The FR notice discusses 
effects of drilling, echosounders, and water jets and describes why these activities are not 
likely to cause take, but it does not discuss potential effects of helicopters and support 
vessels. It may benefit from analysis of effects to marine mammals from these activities. 

 
c. In the proposed IHAs, NMFS identified a general 180-dB source level from a single tug 

and a 185-dB source level from multiple tugs operating simultaneously. The analysis 
provides evidence for the use of 180 dB for a single tug, but the explanation of why 
multiple tugs will generate 185 dB is less clear. NMFS could add clarity and support for 
the 185-dB source level by referring the reader to monitoring conducted for Hilcorp’s 
specific tug configuration by JASCO in 2021 in Hilcorp’s IHA application.  

 
d. BOEM suggests adding a description of the frequencies produced by tugs and the overlap 

with marine mammal hearing early in the FR notice. The frequencies of tug activities are 
neither provided in the description of activities nor in the discussion of auditory effects. 
On page 27611, tug noise is described only generally. The range of frequencies modeled 
in the effects analysis is finally given on page 27613 as 31.5 Hz to 8 kHz. An early 
description of frequencies of tug noise would provide context for the rest of the analysis.  

 
e. NMFS may want to consider effects to Pacific white-sided dolphins based on the 

following report: 
 

https://www.fisheries.noaa.gov/national/marine-mammal-protection/incidental-take-authorizations-oil-and-gas
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Castellote M, Stocker M, Brewer A. 2020. Passive acoustic monitoring of cetaceans 
and noise during Hilcorp 3D seismic survey in Lower Cook Inlet, Alaska. Submitted 
to Hilcorp, BOEM, and NMFS. 23 p. 

 
f. Page 27621 lists requirements for monitoring of pile driving activities. Pile driving is 

probably included here in error in place of tug activities.  

BOEM appreciates the opportunity to review and comment on the proposed IHAs. Please contact 
Kimberly Klein, at Kimberly.Klein@boem.gov or (907) 334-5267, with any questions or concerns.  

 

      Sincerely,  

 

 

      Sharon Randall  
      Regional Supervisor, Office of Environment 

mailto:Kimberly.Klein@boem.gov


  
 
Via Electronic and First Class Mail   
 
June 8, 2022 
 
Jolie Harrison, Chief  
Permits and Conservation Division  
Office of Protected Resources  
National Marine Fisheries Service  
1315 East-West Highway, 13th Floor 
Silver Spring MD 20910 
ITP.Young@noaa.gov 
 
RE: Taking Marine Mammals Incidental to Tugs Towing Drill Rig in Cook Inlet, Alaska; 
Docket No. 2022-09916 
 
The Center for Biological Diversity, Cook Inletkeeper, and Kachemak Bay Conservation Society 
submit the following comments to the National Marine Fisheries Service (“NMFS”) on a 
proposed incidental harassment authorization (“IHA”) that would allow Hilcorp, Alaska LLC 
(“Hilcorp”) to take critically endangered Cook Inlet beluga whales and other marine mammals 
during its oil and gas operations in Cook Inlet, Alaska.1 Specifically, NMFS is proposing to 
authorize “two successive” IHAs to allow Hilcorp to take 11 species of marine mammals from 
tugboats towing an oil and gas rig in Cook Inlet from 2022 through 2024.2 NMFS has also 
indicated that it may issue a third IHA to Hilcorp for these same activities on an expedited basis.3  
 
NMFS’s own Recovery Plan for Cook Inlet beluga whales lists noise from tugboats as the 
highest noise threat to this critically endangered species, yet the proposed IHAs fail to seriously 
grapple with this key fact. Indeed, NMFS’s approach would allow thousands of takes of marine 
mammals without a proper accounting of the total extent of these takes, and without a proper 
analysis of the impacts of this take on any of the impacted marine mammal species.  
 
Granting the IHAs as proposed would be unlawful on several grounds. First, as both we and the 
Marine Mammal Commission have repeatedly emphasized to NMFS, the agency should defer 
issuance of incidental take of Cook Inlet belugas unless and until NMFS has a better 
understanding of the reasons the species is not only failing to recover but suffering an ongoing 
population decline. Until it does so, NMFS has no rational basis for concluding that any amount 
of take constitutes a “negligible impact” to the species. Second, the process by which NMFS is 

 
1 87 Fed. Reg. 27,597 (May 5, 2022).  
2 Id.  
3 Id.  
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proposing to authorize take is contrary to the Marine Mammal Protection Act (“MMPA”) in 
numerous respects. Most notably, the activities NMFS proposes to cover under these IHAs are 
already part of the specified activities in previously issued regulations—NMFS must amend 
those regulations, not issue a series of IHAs to cover the same activities in an effort to evade 
conducting the comprehensive analysis the MMPA requires. NMFS’s approach is particularly 
egregious here given that the agency has itself repeatedly pointed to its practice of issuing 
independent IHAs without considering the aggregate impacts to the species as a reason Cook 
Inlet belugas may be suffering the proverbial death by a thousand cuts.  
 
Third, the IHAs fail to comply with the substantive requirements of the MMPA by including 
arbitrary negligible impact and small numbers determinations and by failing to ensure the least 
practicable adverse impact on Cook Inlet belugas and the other species or stocks to be taken. 
Fourth, the agency’s analysis under the National Environmental Policy Act (“NEPA”) is 
deficient. Finally, NMFS’s proposal to engage in Endangered Species Act (“ESA”) consultation 
on the issuance of these IHAs alone is improper. NMFS cannot segment its analysis under any of 
the applicable statutes, particularly given the agency’s repeated pronouncements regarding the 
threat that cumulative impacts pose to the Cook Inlet beluga whale’s continued existence and the 
absence of legally valid MMPA, NEPA, or ESA analyses authorizing any of Hilcorp’s oil and 
gas activities in the Inlet.  
 
Issuing the IHAs without remedying these errors would constitute a gross abdication of the 
agency’s legal obligations and lead to absurd results under the MMPA and NEPA that Congress 
clearly did not intend. Indeed, the agency’s entire approach here seems intentionally structured to 
avoid conducting the comprehensive analyses required by law.  
 

I. NMFS Must Stop Allowing Take of Cook Inlet Beluga Whales Unless and Until 
the Agency Conducts a Comprehensive Evaluation of the Numerous Threats  

 
Despite being protected by both the ESA and MMPA, the Cook Inlet beluga whale has not 
recovered. To the contrary, the current population is suffering a downward trend of 2.3% 
annually.4 The most recent population estimate is just 279 individuals.5 Cook Inlet beluga whale 
numbers are so low and the population is doing so poorly that NMFS considers it a “Species in 
the Spotlight” meaning it has a “recovery priority #1.”6 A recovery priority #1 species is one 
whose extinction “is almost certain in the immediate future because of a rapid population decline 
or habitat destruction, whose limiting factors and threats are well understood and the needed 
management actions are known and have a high probability of success, and is a species that is in 
conflict with construction or other developmental projects or other forms of economic activity.”7   
 
NMFS developed five-year action plans for each of the “Species in the Spotlight” that outline 
short-term efforts vital for stabilizing their populations and preventing their extinction. The first 

 
4 See, e.g., 87 Fed. Reg. at 27,606. 
5 Shelden, K. E. W. and P. R. Wade (editors). 2019. Aerial surveys, distribution, abundance, and trend of belugas 
(Delphinapterus leucas) in Cook Inlet, Alaska, June 2018. AFSC Processed Rep. 2019-09, 93 p. Alaska Fish. Sci. 
Cent., NOAA, Natl. Mar. Fish. Serv., 7600 Sand Point Way NE, Seattle WA 98115. 
6 NMFS, Species in the Spotlight Priority Actions: 2016–2020 Cook Inlet Beluga Whale Delphinapterus leucas 
(2015). 
7 Id. at 1, n.1. 
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of the “Key Actions Needed 2016–2020” in NMFS’s Species on the Spotlight Cook Inlet Beluga 
Whale 5-Year Action Plan is “Reduce the Threat of Anthropogenic Noise in Cook Inlet Beluga 
Whale Habitat.”8 Other key actions include protecting habitats that support foraging and  
reproduction and ensuring the availability of healthy and plentiful prey.9   
 
NMFS’s 2016 Recovery Plan for Cook Inlet belugas identifies three threats of high relative 
concern to belugas and their habitat: the risk of a catastrophic event (such as an oil spill); noise 
disturbance from a range of vessels and activities in the Inlet; and the cumulative effects of 
multiple stressors.10 Based on the particular concern surrounding cumulative effects, a central 
recommendation of the Recovery Plan is to revise how NMFS authorizes takes of belugas. It 
recommends a “review [of] the current system for allocation of takes (by harassment) of CI 
belugas to see if a comprehensive approach, rather than by individual project, increases 
managers’ ability to reduce the cumulative effects of harassment takes by numerous projects.”11  

 
Ignoring its own advice, NMFS continues to authorize take of Cook Inlet belugas without ever 
having undertaken a comprehensive review of the individual and cumulative impacts of its 
actions on the population and its habitat. Instead, NMFS continues to consider take applications 
almost entirely in isolation, occasionally providing a cursory list of other projects in the general 
area under the guise of a cumulative impacts analysis and proceeding to issue concerningly high 
numbers of take authorizations without hesitation. In fact, as of December 31, 2020, NMFS 
authorized nearly 120,000 takes of Cook Inlet belugas from 2017 to 2025. In 2020 alone, NMFS 
authorized the equivalent of 50 percent of the entire Cook Inlet beluga whale population to be 
“incidentally” harassed by industrial projects in the Inlet, such as oil and gas development and 
pile driving activities.12  

 
NMFS’s actions impede Cook Inlet beluga survival and recovery and contravene the agency’s 
obligations under both the MMPA and ESA. The agency’s actions also contradict its own 
Recovery Plan for the population as well as the recommendations of the Marine Mammal 
Commission, which has repeatedly urged NMFS to stop issuing these authorizations until the 
agency better understands and reverses the declining population trend.13 NMFS has repeatedly 

 
8 Id. at 4. 
9 Id. at 6, 10. 
10 NMFS, Recovery Plan for the Cook Inlet Beluga Whale (Delphinapterus leucas) (Dec. 2016). 
11 Id. at VI-30. 
12 Migura, M. & Bollini, C. 2021. To take or not take? Examination of the status quo process for issuing take 
authorizations of endangered Cook Inlet beluga whales and implications for their recovery. Conservation Science 
and Practice, e590. 
13 See, e.g., Letter from Rebecca J. Lent, Marine Mammal Commission to Jolie Harrison, National Marine Fisheries 
Service (Dec. 29, 2014) (regarding notice of intent to prepare programmatic EIS for issuance of incidental take 
authorizations in Cook Inlet); Letter from Rebecca J. Lent, Marine Mammal Commission to Jolie Harrison, National 
Marine Fisheries Service (Oct. 5, 2017) (regarding incidental take authorizations for 2018); Letter from Peter 
Thomas, Marine Mammal Commission, to Jolie Harrison, National Marine Fisheries Service (Mar. 29, 2018) 
(regarding application from Harvest Alaska LLC); Letter from Peter Thomas, Marine Mammal Commission, to Jolie 
Harrison, National Marine Fisheries Service (May 1, 2019) (regarding application from Hilcorp Alaska LLC); Letter 
from Peter Thomas, Marine Mammal Commission, to Jolie Harrison, National Marine Fisheries Service, (Aug. 5, 
2019) (regarding application from Alaska Gasline Development Corporation); Letter from Peter Thomas, Marine 
Mammal Commission, to Jolie Harrison, National Marine Fisheries Service (Jan. 23, 2020) (regarding Port of 
Alaska’s Petroleum and Cement Terminal).   
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failed to heed these pleas, and critically endangered beluga whales continue to suffer the 
consequences. 
 

II. NMFS’s Process for Issuing the Proposed IHAs Is Unlawful  
 
NMFS must also reject the IHAs because the process is unlawful. First, NMFS cannot segment 
take from tugs towing rigs from the other oil and gas activities it has already authorized Hilcorp 
to engage in in the Inlet through 2024. Second, NMFS’s proposal to issue “successive” and 
“renewed” IHAs runs counter to the MMPA. 
 

A. NMFS Cannot Segment its MMPA Analysis for these IHAs from Hilcorp’s Five-Year 
Take Regulations for Oil and Gas Activities in Cook Inlet  

 
NMFS cannot segment its MMPA analysis for the activities proposed under these IHAs from its 
authorization of Hilcorp’s oil and gas activities in Cook Inlet under the five-year incidental take 
regulations. As NMFS acknowledged in issuing the proposed IHAs, it previously authorized 
Hilcorp’s oil and gas activities from 2019 through 2014 via incidental take regulations under 
section 101(a)(5)(A) of the MMPA.14 However, a court ruled that those regulations were 
unlawful for failing to consider all take that will result from Hilcorp’s activities—namely, take 
from tugs towing rigs.15 NMFS is now only proposing to authorize and mitigate take from this 
sub-set of activity because of the court’s ruling. The agency cannot consider that take in isolation 
and must instead amend the existing regulations rather than issuing a series of IHAs that cover 
the same specified activities in the same geographic region for generally the same time period. 
Indeed, in its remedy order, the court noted that “Plaintiffs correctly point out that on remand, 
further analysis of the effects of Hilcorp’s tug operations may affect NMFS’s evaluation of the 
aggregate effects of Hilcorp’s activities as a whole and whether those activities as a whole will 
have a negligible impact.”16 But under NMFS’s arbitrary approach, it is not even bothering to 
consider the aggregate effects of those activities at all.  
 
In the existing five-year take regulations, NMFS defined the specified activities for which it was 
authorizing incidental take as Hilcorp’s “oil and gas activities in Cook Inlet, Alaska” which 
included “exploration, development, production, and decommissioning activities” and made the 
regulations effective from July 2019 through July 2024.17 The table of activities to be conducted 
by Hilcorp in this area during this timeframe—Table 1, titled “Summary of Planned Activities 
Included in Incidental Take Regulations (ITR) Petition”— repeatedly refers to the activities now 
proposed to be authorized in these IHAs, i.e., the use of tugs towing jack-up rigs for both 
plugging and abandonment and drilling-related activities.18  
 
In other words, the specified activities in the existing regulations include the activity NMFS is 
now proposing to authorize via separate IHAs; the regulations just did not properly account for 
take from tugs towing rigs because NMFS arbitrarily ignored this take in authorizing Hilcorp’s 

 
14 84 Fed. Reg. 37,442 (July 31, 2019); 16 U.S.C. § 1371(a)(5)(A). 
15 Cook Inletkeeper v. Raimondo, 533 F. Supp. 3d 739 (D. Alaska 2021). 
16 Cook Inletkeeper v. Raimondo, 541 F. Supp. 3d 987, 992 (D. Alaska 2021). 
17 84 Fed. Reg. at 37,443, 37,503. 
18 Id. at 37,443. 
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oil and gas activities in the Inlet. Presumably this was because NMFS does not want to be 
bothered to regulate take from vessel activity, no matter the harm it causes to marine mammals. 
But just as the MMPA does not allow NMFS to carve out exceptions to the MMPA for 
administrative convenience, NMFS cannot use the IHA process to evade the need to amend the 
existing regulations. Indeed, Congress made clear in enacting section 101(a)(5)(D) that it “was 
not the Committee’s intent to weaken any of the existing standards which protect marine 
mammals and their habitats from incidental take.”19 Yet that is just what NMFS is doing via its 
proposed approach here.  
 
For example, by not amending the regulations, NMFS is not considering the total amount of take 
it is authorizing from Hilcorp’s oil and gas activities in the Inlet. As one example, in the five-
year take regulations, NMFS authorized Hilcorp to take up to 35 beluga whales each year.20 
Because NMFS unlawfully failed to consider take from tugs towing rigs in issuing those 
regulations, the authorization did not include take from this activity. Now that NMFS is 
considering such take, it is proposing to authorize up to 22 beluga takes from tugs towing rigs 
each year for the next two years—through the end of the current five-year take regulations.21 
This means that NMFS has now authorized Hilcorp to take up to 57 beluga whales each year. 
Yet nowhere has NMFS considered whether this level of take constitutes a small number of 
beluga whales, or any other affected marine mammal. As another illustration of this problem, in 
the five-year take regulations, NMFS authorized Hilcorp to take 11,784 harbor seals each year 
and is proposing to authorize Hilcorp to take another 554 harbor seals each year from tugs 
towing rigs under these IHAs.22 If this take is considered together (as it should be) this means 
NMFS is proposing to authorize 12,338 takes of harbor seals from Hilcorp’s activities each year. 
This constitutes nearly 46 percent of the harbor seal stock abundance of 26,907 animals,23 which 
exceeds even NMFS arbitrary definition of small numbers. See infra Sec. III.A. 
 
NMFS’s arbitrary approach not only infects the agency’s small numbers determination but its 
negligible impact determination as well. Courts have instructed that in making its negligible 
impact determinations, NMFS must consider the total take it is authorizing.24 By chopping up its 
evaluation of Hilcorp’s oil and gas activities in the Inlet into sub-categories of activities, NMFS 
is evading the comprehensive negligible impact analysis required by the statute, particularly 
where the applicant originally sought authorization for this exact take in its original petition for 
five-year take regulations.25 Similarly, without considering the total take, NMFS has no way of 
ensuring that its authorizations comport with the other distinct standards of the MMPA, such as 
that they contain measures that will ensure “the least practicable adverse impact” on the marine 
mammals to be taken, including critically endangered Cook Inlet beluga whales.26  
 

 
19 H. Rep. No. 103-439 (March 21, 1994). 
20 84 Fed. Reg. at 37,491.  
21 50 C.F.R. § 217.161; 87 Fed. Reg. at 27,619. 
22 84 Fed. Reg. at 37,491; 87 Fed. Reg. at 27,622. 
23 See 87 Fed. Reg. at 27,622 (listing abundance estimate for Cook Inlet/Shelikof stock of harbor seals). 
24 See Conservation Council for Hawaii v. NMFS, 97 F. Supp. 3d 1210, 1221 (D. Hawai’i 2015). 
25 Cook Inletkeeper v. Raimondo, 533 F. Supp. 3d at 754–55.  
26 See 16 U.S.C. § 1371(a)(5)(A)(i)(II), (D)(ii)(I). 
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To the extent NMFS is relying on the fact that Hilcorp will not conduct additional activities 
previously authorized under the regulations,27 NMFS must make that clear—by issuing amended 
regulations that do not authorize any additional activity. That is particularly true considering 
NMFS seems to still be relying on some of the mitigation measures required under the five-year 
take regulations in its proposed IHAs.28  
 

B. NMFS Cannot Issue “Successive” IHAs Without a Comprehensive Analysis and Cannot 
Issued “Renewed” IHAs under the MMPA 

 
NMFS’s proposed process does not comport with the plain language of the MMPA. Section 
101(a)(D)(i) plainly states that IHAs are valid for periods of not more than one year.29 Yet here, 
the agency proposes what is potentially a series of IHAs for the next three years without 
conducting a comprehensive analysis of the impacts of the take across all three years.  
 
For example, NMFS states that: 
 

NMFS preliminarily finds that the total marine mammal take from the 
proposed activity described in the Year 1 IHA will have a negligible impact 
on all affected marine mammal species or stocks. Also, separately, NMFS 
preliminarily finds that the total marine mammal take from the proposed 
activity described in the Year 2 IHA will have a negligible impact on all 
affected marine mammal species or stocks.30 

  
This makes clear that NMFS is considering its negligible impact determination in isolation based 
on the take to occur under each individual IHA, rather than the entirety of the take NMFS is 
proposing to authorize. This is contrary to the conservative, precautionary nature of the MMPA. 
NMFS should analyze and mitigate the total take it is proposing to authorize across all three 
years for the reasons described above. The best way to do so would be via the incidental take 
regulation process in section 101(a)(5)(A), and in fact NMFS must do so here for the reasons 
described above.  
 
NMFS’s proposal to “renew” the IHA via an expedited process is also unlawful. The MMPA is 
clear on the timing of when the agency must publish a proposed authorization—45 days after 
receipt of an application—and the duration of the public comment period—30 days after 
publication.31 The legislative history of the 1972 Act demonstrates that Congress viewed a robust 
notice and comment process as central to the agency’s implementation of the incidental take 
authorization process. “As approved by the Committee, the [MMPA] involves a number of basic 
concepts,” one of those concepts being that “the public is invited and encouraged to participate 

 
27 See 87 Fed. Reg. at 27,598. 
28 See id. at 27,620 (noting that “[o]ut of concern for potential disturbance to Cook Inlet beluga whales in sensitive 
and essential habitat, Hilcorp will not conduct noise-producing activity within 16 km (10 miles) of the mean high-
high water line of the Susitna River Delta (Beluga River to the Little Susitna River) between April 15 and October 
15.”). 
29 16 U.S.C. § 1371(a)(5)(D)(i). 
30 87 Fed. Reg. at 27,622 (emphasis added).  
31 Id. § 1371(a)(5)(D)(iii). 
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fully in the agency decision-making process.”32 When NMFS adheres to this process, “the public 
is assured of the right to be informed of actions taken or proposed.”33  
 
With respect to NMFS’ proposal to allow only a 15-day comment period for an application to 
extend the IHA by another year, the legislative history of the 1994 Amendments clearly 
demonstrates Congress intended NMFS to provide a full 30-day comment period in this scenario: 
“[I]n some instances, a request will be made for an authorization identical to one issued the 
previous year. In such circumstances, the Committee expects the Secretary to act expeditiously 
in complying with the notice and comment requirements,” specifically established by the 
statute.34 Notably, NMFS supplies no legal rationale for why it is authorized to issue an identical 
IHA for a third year while cutting in half the comment period the statute requires. The agency 
lacks discretionary authority to interpret the statute otherwise, whether by regulation, by policy, 
or on a permit-by-permit basis as it purports to do here.35  
 
Nor has NMFS supplied any explanation for why it might assert that the statutory language of 
section 101(a)(5)(D)(iii) is ambiguous, such that the agency might appropriately exercise its 
congressionally-delegated gap-filling authority to set forth a permissible interpretation of the 
statute that comports with the statute’s objectives.36 Should the agency wish to establish its new 
IHA renewal process as a reasonable interpretation of an ambiguous statutory provision, it 
should do so through notice-and-comment rulemaking or comparable process with the 
appropriate indicia of formality. 
 
In so doing, NMFS must also explain why applicants whose activities may result in the 
incidental harassment of marine mammals over more than one year should not be required to 
apply for authorization to do so through the incidental take regulation procedure established by 
section 101(a)(5)(A)(i), which provides for authorizing incidental take during periods of “not 
more than five consecutive years each.”37 Where Congress established clear and distinct 
statutory processes for authorizing incidental take via harassment for one-year periods versus 
periods extending more than one year and up to five years, NMFS must justify how its proposed 
unlawful hybrid administrative extension process, with a curtailed comment period, is consistent 
with both statutorily-established processes. 
 
Providing a clear and legally adequate justification for its purported new reauthorization process 
is especially important considering the burden the foreshortened comment period places on 
interested members of the public to review not only the original authorization and supporting 
documents but also the draft monitoring reports, the renewal request, and the proposed renewed 
authorization and then to formulate comments, all within 15 calendar days. Especially given that 

 
32 H.R. Rep. No. 92-707, at 4151 (1972), reprinted in 1972 U.S.C.C.A.N. 4144, 4151. 
33 Id. at 4146. 
34 H.R. Rep. No. 103-439, at 29 (1994).  
35 See Citizens Coal Council v. Norton, 330 F.3d 478, 482 (D.C. Cir. 2003) (“If the intent of Congress is clear, that 
is the end of the matter; for the court, as well as the agency, must give effect to the unambiguously expressed intent 
of Congress.”). 
36 See Northpoint Tech. Ltd. v. FCC, 412 F.3d 145, 151 (D.C. Cir. 2005) (a “‘reasonable’ explanation of how an 
agency’s interpretation serves the statute’s objectives is the stuff of which a ‘permissible’ construction is made”). 
37 16 U.S.C. § 1371(a)(5)(A)(i) (emphasis added). See also id. at § 1371(a)(5)(A)(i)(I) (negligible impact finding 
must evaluate total of such taking “during each five-year (or less) period concerned”) (emphasis added). 
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NMFS apparently intends the new reauthorization process to become the rule rather than the 
exception,38 it is incumbent on the agency to set forth, via proposed regulation or policy 
document, its rationale for this new process and to allow public comment. 
 

III. The Proposed IHAs Otherwise Fail to Comply with the MMPA  
 
NMFS’s proposed IHAs otherwise fail to comply with the MMPA in a variety of ways. NMFS’s 
proposed IHAs employ an unlawful small numbers determination; make an improper negligible 
impact determination; and fail to ensure the least practicable adverse impact on the species or 
stocks to be taken. Each of these failures renders the proposed IHAs unlawful.  
 

A. The Small Numbers Determination Is Arbitrary  
 
NMFS’s small numbers determination is improper. It is based on a patently unlawful 
interpretation of what constitutes a small number; fails to consider the total take from the 
proposed activities; and fails to consider that even a relatively small number of take of critically 
endangered Cook Inlet beluga whales can be more than small considering the species highly 
imperiled status.  
 

i. NMFS’s Interpretation of Small Numbers as One-Third of the Population Is Unlawful 
 
In the Federal Register notice, NMFS states that, in making its small numbers determination 
“NMFS compares the number of individuals taken to the most appropriate estimation of 
abundance of the relevant species or stock in our determination of whether an authorization is 
limited to small numbers of marine mammals.”39 NMFS then explains that “[w]hen the predicted 
number of individuals to be taken is fewer than one third of the species or stock abundance . . . 
the take is considered to be of small numbers.”40  
 
Interpretation of small numbers as one third of the entire population—or roughly 33 percent—is 
the very definition of unreasonable. It is contrary to both plain meaning of the phrase “small 
numbers” and the MMPA’s species-protective purpose. Indeed, courts have repeatedly held that 
because the MMPA seeks to protect marine mammals, NMFS must interpret the statute in light 
of that primary conservation aim.41  
 
Yet NMFS fails to provide any reasoning for its finding that harming one out of every three 
animals is a “small” number. That explanation is especially lacking considering courts have 

 
38 Beginning on March 7, 2019, NMFS has issued notice of this new reauthorization process for a multitude of 
permits. See, e.g., 84 Fed. Reg. 8312 (Mar. 7, 2019); 84 Fed. Reg. 8316 (Mar. 7, 2019); 84 Fed. Reg. 11,508 (Mar. 
27, 2019); 84 Fed. Reg. 13,246 (Apr. 4, 2019); 84 Fed. Reg. 14,200 (Apr. 9, 2019); 84 Fed. Reg. 15,598 (Apr. 16, 
2019); 84 Fed. Reg. 17,384 (Apr. 25, 2019); 84 Fed. Reg. 17,784 (Apr. 26, 2019); 84 Fed. Reg. 17,788 (Apr. 26, 
2019); 84 Fed. Reg. 18,346 (Apr. 30, 2019); 84 Fed. Reg. 18,495 (May 1, 2019); 84 Fed. Reg. 18,801 (May 2, 
2019); 84 Fed. Reg. 18,809 (May 2, 2019); 84 Fed. Reg. 20,336 (May 9, 2019).  
39 87 Fed. Reg. at 27,622. 
40 Id.  
41 See, e.g., Committee for Humane Legislation v. Richardson, 540 F.2d 1141, 1148 (D.C. Cir. 1976); NRDC v. 
Pritzker, 828 F.3d 1125 (9th Cir. 2016). 
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previously held that “a definition of ‘small number’ that permits the potential taking of as much 
as 12% of the population of a species is plainly against Congress’ intent.”42 
 
The same is true here. NMFS’s interpretation of small numbers to be 33 percent of a species’ or 
stock’s abundance contravenes the plain meaning of “small.” The plain meaning of “small” is 
“little or close to zero” or “limited in degree.”43 Nearly one out of every three animals in a 
marine mammal species or population is not close to zero or limited in number or degree.  
 
Moreover, in including the “small numbers” standard in the MMPA, Congress made clear that it 
intended this provision to be a separate check on NMFS’s ability to authorize incidental take.44 
Congress explained that while it was not including a specific numerical limit, it intended NMFS limit 
takes to “infrequent, unavoidable” occurrences.45 The taking of up to 33 percent of a population 
is not “infrequent” or “unavoidable,” as Congress intended.  
 

ii. NMFS Has Failed to Consider All Sources of Take  
 
Once again NMFS’s proposed authorization fails to account for all sources of take. For example, 
Hilcorp’s application states that “[v]essel trips to and from the platform while drilling is 
occurring is anticipated to increase (on average) by two trips per day from normal platform 
operations.” 46 The application notes that this increase is due in part from “jack-up drill rig 
mobilization and demobilization,” during “which one support vessel is used continuously for 
approximately 30 days to facilitate moving rig equipment and materials.”47 
 
The best available science indicates that vessel noise can take within the meaning of the 
MMPA.48 One recent study, for instance, found that current activities including shipping “exceed 
behavioral harassment levels on a daily basis in a significant portion of the critical habitat.”49 
The study identified “[s]hip noise . . . as the top priority focus for noise mitigation management 
actions.”50 NMFS also fails to consider noise from water jets, production drilling, and 
helicopters. NMFS previously dismissed the impacts of noise from drilling activity because 
“[d]rilling and well construction sounds are similar to vessel sounds in that they are relatively 
low-level and low-frequency.”51 NMFS cannot rely on its arbitrary dismissal of the threat of 

 
42 NRDC v. Evans, 364 F. Supp. 2d 1083, 1104 (N.D. Cal. 2003). 
43 Small, Merriam-Webster Online Dictionary, https://www.merriam-webster.com/dictionary/small (accessed May 
27, 2022).  
44 See, e.g., CBD v. Salazar, 695 F.3d 893, 903 (9th Cir. 2012) (citing legislative history). 
45 H.R. Rep. No. 97-228, at 19 (Sept. 16, 1981), as reprinted in 1981 U.S.C.C.A.N. 1458, 1469. 
46 Application at 7.  
47 Id.  
48 See, e.g., V. Vergara et al. 2021. Can you hear me? Impacts of underwater noise on communication space of adult, 
sub-adult and calf contact calls of endangered St. Lawrence belugas (Delphinapterus leucas). Polar Research, 40, 
5521; Stewart, B. S. 2012. Interactions between beluga whales (Delphinapterus leucas) and boats in Knik Arm, 
upper Cook Inlet, Alaska: Behavior and bioacoustics. Hubbs-SeaWorld Research Institute Technical Report 2012-
380: 1-28; T. A. Mooney, et al. 2020. Audiogram of a Cook Inlet beluga whale (Delphinapterus leucas). J. Acoust. 
Soc. Am. 148 (5). 
49 M. Castellote, et al. 2019. Anthropogenic Noise and the Endangered Cook Inlet Beluga Whale, Delphinapterus 
leucas: Acoustic Considerations for Management. Marine Fisheries Review. 80(3), 63–88. 
50 Id. 
51 84 Fed. Reg. at 37,447. 
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noise to also dismiss the threat of vessel noise. Moreover, drilling noise is considered a 
continuous/non-pulsed noise source—as such, the 120 dB threshold applies. NMFS previously 
stated that, based on measured levels of noise from the diesel engines used in drilling operations, 
the 120 dB rms acoustic received level isopleth is 50 m (154 ft) away from where the energy 
enters the water, i.e., the jack-up leg or drill riser; and 860 meters from water jets.52 Thus, it is 
reasonable to assume that Hilcorp’s drilling activities will take marine mammals.    
 
Noise is a particular concern for marine mammal populations with high site fidelity like the 
Cook Inlet beluga whale; no matter how harmful the noise is, these animals simply have nowhere 
else to go.53 Yet NMFS fails to consider noise from vessel traffic other than tugs towing rigs. 
This is inappropriate, especially in light of the MMPA’s definition of harassment, which includes 
not only those activities that will or are likely to cause take but those that “ha[ve] the potential to 
injure . . . or . . . disturb a marine mammal.”54   
 
Further, NMFS continues to artificially depress take estimates by calculating the number of 
harassments per activity by days of exposure rather than the instances of harassment.55  
 

iii. NMFS’s Small Numbers Determination for Cook Inlet Beluga Whales Is Improper  
 
NMFS’s small numbers determination for Cook Inlet beluga whales also fails to consider the  
highly imperiled status of the species. What is “small” is not necessarily the same in all contexts, 
but must be considered against the status of the species and whether the percentage take for each 
affected species will ensure that population levels are maintained at or restored to healthy 
population numbers. NMFS’s approach does not do so. Rather, for Cook Inlet belugas, NMFS 
simply assumes that take is “small” simply because the take authorized by the IHAs (considered 
in isolation from the additional take authorized by the five-year take regulations) is below an 
arbitrary 33 percent threshold.56 
 

B. NMFS’s Negligible Impact Determination Is Improper 
 
NMFS’s negligible impact determination is improper in numerous respects. First, as explained 
above, NMFS does not understand why the Cook Inlet beluga whale population is not 
recovering, and the abundance trend continues to decline. As such, NMFS has no rational basis 
on which to conclude that additional harassment by noise—which NMFS has identified as a high 
threat to the species in the Recovery Plan—has a negligible impact on the species. While stating 
that it will “assess the number, intensity, and context of estimated takes by evaluating this 
information relative to population status,”57 NMFS then proceeds to overlook that Cook Inlet 
belugas are among the most highly endangered animals under the agency’s jurisdiction to 
protect. 

 
52 Id. at 37,447, 37,480. 
53 Forney, Karin A. et al., Nowhere to go: noise impact assessments for marine mammal populations with high site 
fidelity, 32 Endangered Species Research 391 (2017). 
54 16 U.S.C. § 1362(18). 
55 87 Fed. Reg. at 27,612, 27,617.  
56 See 87 Fed. Reg. at 27,623 (“NMFS preliminarily finds that small numbers of marine mammals will be taken 
relative to the population size of the affected species or stocks for the Year 1 IHA”).  
57 87 Fed. Reg. at 27,621.  
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NMFS’s conclusion is particularly arbitrary considering the activity under the IHAs will occur 
entirely within an area NMFS has designated as a “biologically important area” year-round for 
Cook Inlet belugas;58 and will also occur in federally designated critical habitat for Cook Inlet 
belugas, where NMFS has recognized the importance of quiet areas for the whale’s survival and 
recovery.59 Additionally, scientists have repeatedly pointed to the cumulative impacts of multiple 
stressors as a likely reason for the species’ dire status, and NMFS itself has recognized that its 
approach of evaluating the impacts of incidental take “on the basis of an individual activity in 
isolation,” fails to account for “creeping normality (e.g., death by a thousand cuts).”60 That is just 
what NMFS’s approach does here. The arbitrary nature of the agency’s approach is particularly 
glaring, considering it is proposing to authorize two, and possibly three, IHAs for the same 
activity, yet expressly segments its negligible impact determination for each IHA in isolation.  
 
Further, in its negligible impact determination, NMFS claims that “[t]he habitat within the 
footprint is not heavily used by marine mammals during the project time frame” and that “marine 
mammals are not known to engage in critical behaviors associated within th[e] portion of Cook 
Inlet” where Hilcorp’s activities under the IHAs would occur.61 This statement contradicts the 
best available science for Cook Inlet belugas—including from NMFS itself—which indicates, for 
example, that belugas have been observed in April and May at Trading Bay engaged in probable 
mating behavior; and are regularly seen feeding in the Tyonek area from June–September.62  
 
Moreover, NMFS’s negligible impact determination for all species relies, in large part, on the 
mitigation measures required under the IHAs.63 However, these mitigation measures rely nearly 
exclusively on the ability of protected species observers to observe marine mammals.64 Yet 
NMFS’s negligible impact determination contains no acknowledgment of the difficulty of 
actually observing marine mammals from vessels.  
 
The image below highlights this issue only all too well. It is a screenshot of a video taken by 
marine mammal scientists off Massachusetts in pristine conditions and relatively clear water. 
There is a 50-foot North Atlantic right whale next to the boat just below the surface, yet it is 
nearly impossible to see.  
 
 

 
58 NMFS, Cetacean and Sound Mapping: Biologically Important Areas, https://cetsound.noaa.gov/biologically-
important-area-map (accessed May 28, 2022).  
59 76 Fed. Reg. 20,180, 20,203 (April 11, 2011). 
60 Recovery Plan at VI-30. 
61 87 Fed. Reg. at 27,622. 
62 NMFS, ESA Section 7(a)(2) Biological Opinion on Hilcorp Alaska and Harvest Alaska Oil and Gas Activities, 
Cook Inlet, Alaska. NMFS Consultation Number: AKRO-2018-00381, June 18, 2019 at 69; Recovery Plan at IX-45.  
63 See 87 Fed. Reg. at 27,622. 
64 See id. (noting “Hilcorp will minimize potential exposure of marine mammals to elevated noise levels by not 
commencing operational activities if marine mammals are observed within the immediate starting area.”).  
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Video credit: Dr. Michael Moore and Dr. Carolyn Miller, WHOI, NOAA Permit No. 2137165 

 
 

The extreme tidal range, harsh weather, and turbid waters of Cook Inlet make visual observations 
of marine mammals even more difficult.66 As one study put it: “Cook Inlet is a notoriously 
challenging place for conducting traditional vessel and aircraft-based visual surveys on a 
yearround basis due to frequent inclement weather conditions, turbid silt-laden waters, and heavy 
seasonal ice cover that make the detection of belugas problematic.”67  
 
 

 
Nikiski Bay, Photo: Professor Ed Hawkins, University of Reading  

 

 
65 The video is available at: https://www.youtube.com/watch?v=opGuDQ2NeOw.  
66 See, e.g., M. Castellote, et al. 2020. Seasonal distribution and foraging occurrence of Cook Inlet beluga whales 
based on passive acoustic monitoring. Endang Species Res 41: 225–243.  
67 Marc O. Lammers, et al., 2013. Passive acoustic monitoring of Cook Inlet beluga whales (Delphinapterus leucas). 
J. Acoust. Soc. Am. 134 (3), Pt. 2.  
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NMFS itself has acknowledged that lookouts are not as effective in mitigating acoustic impacts 
as time-area restrictions.68 Yet NMFS arbitrarily simply assumes the mitigation measures will be 
effective. Courts have held that NMFS may not choose the lesser mitigation option of lookouts to 
protect marine mammals from military sonar “especially knowing that many potential 
disruptions to marine mammal behavior will be difficult to detect or avoid through lookouts.”69 
The same is true here. 
 
NMFS also relies on the fact that “Hilcorp will make every effort to operate with the tide” and 
“will operate the tugs towing the jack-up rigs at night if the nighttime operations result in a lower 
power output from the tugs by operating with a favorable tide.”70 Yet these measures are not 
included in the proposed IHAs and therefore cannot be relied on by NMFS.71  
 

C. NMFS Fails to Ensure the Least Practicable Adverse Impact  
 
NMFS’s proposed IHAs fail to ensure the “least practicable adverse impact” on Cook Inlet 
belugas, the other species or stocks to be taken, and their habitats. As courts have made clear, the 
least practical adverse impact requirement is a stringent standard.72

 The least practicable adverse 
impact mandate is “an independent threshold statutory requirement” that must be met in addition 
to the requirements that take authorizations have only a negligible impact and be only for small 
numbers of marine mammals.73 
 
NMFS’s proposed IHAs fail to meet this requirement as there are several practicable mitigation 
measures NMFS has not considered. For example, NMFS did not consider also requiring the use  
of passive acoustic monitors to help detect the presence of marine mammals. While NMFS has  
rejected the use of this equipment in other authorizations because of the supposed difficulty of its  
use in Cook Inlet, several recent studies have used it with greater success in the Inlet.74  
 
NMFS also failed to consider time-area restrictions on the use of tugs towing rigs, such as 
prohibiting their use during the time of year when Cook Inlet belugas are most likely to be in the 
area and engaging in essential behaviors. This could include, for example, a prohibition on 
activities in April and May at Trading Bay where and when Cook Inlet belugas have been 
observed engaged in probable mating behavior; or a prohibition on activities from July through 
September when belugas have been observed feeding in the area.75  
 

 
68 Pritzker, 828 F.3d at 1133. 
69 Conserv. Council, 97 F. Supp. 3d at 1230. 
70 87 Fed. Reg. at 27,620. 
71 See, e.g., Ctr. for Biological Diversity v. U.S. Fish & Wildlife Serv., 807 F.3d 1031, 1045 (9th Cir. 2015) (holding 
in the ESA context that conservation measures intended to mitigate the impact of a proposed action on a listed 
species “must be enforceable under the ESA to factor into a biological opinion's jeopardy determination.”).  
72 NRDC v. Evans, 364 F. Supp. 2d 1083, 1111 (N.D. Cal 2003). 
73 Pritzker 828 F.3d at 1133; see also Conserv. Council, 97 F. Supp. 3d at 1229. 
74 Lammers, et al. 2013; M. Castellote, et al. 2020; BOEM, Environmental Studies Program: Ongoing Study, Cook 
Inlet Beluga Acoustic Monitoring in Lower Cook Inlet (LCI) Rivers (AK-20-01), 
https://www.boem.gov/sites/default/files/documents/environment/environmental-studies/AK-20-01_0.pdf. 
75 See NMFS, ESA Section 7(a)(2) Biological Opinion on Hilcorp Alaska and Harvest Alaska Oil and Gas 
Activities, Cook Inlet, Alaska. NMFS Consultation Number: AKRO-2018-00381, June 18, 2019 at 69; Recovery 
Plan at IX-45.  
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Moreover, NMFS failed to consider requiring noise-quieting engines, such as electric tugboats.76 
This mitigation measure would also have the added benefit of reducing air pollution and 
greenhouse gas emissions from tugs.77  
 
NMFS also failed to consider an alternative that would require the use of drones, in addition to 
protected species observers, to detect the presence of marine mammals. Drones can detect 
marine mammals when humans cannot. For example, the scientists that took the video above are 
permitted by NMFS to study right whales using drones. The drones captured the image below, 
when the whale was not observable from the boat. 
 
 

 
Video credit: Dr. Michael Moore and Dr. Carolyn Miller, WHOI, NOAA Permit No. 21371 

 
NMFS’s failure to consider these other measures are especially arbitrary considering NMFS has 
recognized that the primary mitigation measure it relies on—the use of observers—can be 
ineffective.78 Moreover, NMFS’s IHAs adopt Hilcorp proposal to implement a clearance zone of 
1,500 meters around the centerpoint of the three-tug configuration,79 which is considerably 
smaller than the estimated Level B harassment zone of 3,850 meters.80 Indeed, NMFS seems to 
have simply rubberstamped the mitigation measures proposed by Hilcorp, rather than 
considering the practicality of other measures.81 
 

 
76 Electrek, First fully electric tugboat in US to set sail with more than 6 MWh of batteries, July 13, 2021, 
https://electrek.co/2021/07/13/first-fully-electric-tugboat-in-us-to-set-sail-with-more-than-6-mwh-of-batteries/; 
Marine Insight, World’s First Rechargeable And Fully Electric Tugboat Reaches Operational Milestone, Sept. 22, 
2021, https://www marineinsight.com/shipping-news/worlds-first-rechargeable-and-fully-electric-tugboat-reaches-
operational-milestone/. 
77 See id.  
78 See Conserv. Council, 97 F. Supp. 3d at 1230. 
79 87 Fed. Reg. at 27,620.  
80 Id. at 27,614; see also Cook Inletkeeper, 533 F. Supp. 3d at 758–59 (citing NMFS, ESA Section 7(a)(2) Biological 
Opinion on Hilcorp Alaska and Harvest Alaska Oil and Gas Activities, Cook Inlet, Alaska. NMFS Consultation 
Number: AKRO-2018-00381, June 18, 2019). 
81 Conserv. Council, 97 F. Supp. 3d at 1230. 
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IV. NMFS’s Draft Environmental Assessment Is Deficient and NMFS Should 
Prepare an Environmental Impact Statement   

 
NMFS’s draft environmental assessment (“EA”) fails to satisfy the agency’s NEPA obligations. 
It fails to properly define the purpose and need and unlawfully segments the impacts of Hilcorp’s 
oil and gas activities in the Inlet; fails to consider a reasonable range of alternatives; and fails to 
take a hard look at the direct, indirect, and cumulative impacts of the action. Moreover, given the 
potentially significant impacts from the IHAs, and the lack of any legally adequate existing 
analysis on the five-year take regulations, NMFS should prepare an environmental impact 
statement (“EIS”) on the full suite of Hilcorp’s oil and gas activities in the Inlet prior to 
authorizing the activities. Indeed, the potentially significant impacts on Cook Inlet belugas alone 
necessitate the preparation of an EIS.  
 

A. NMFS’s EA Fails to Properly Define the Purpose and Need of the Action and Unlawfully 
Segments the Impacts of Hilcorp’s Oil and Gas Activities in the Inlet  

 
NEPA requires that an environmental document “specify the underlying purpose and need to 
which the agency is responding in proposing the alternative including the proposed action.”82 
This purpose and need inquiry is crucial for a sufficient environmental analysis because “[t]he 
stated goal of a project necessarily dictates the range of ‘reasonable’ alternatives.”83 As courts 
have explained, “[a]n agency may not define the objectives of its action in terms so unreasonably 
narrow that only one alternative from among the environmentally benign ones in the agency’s 
power would accomplish the goals of the agency’s action, and the EIS would become a 
foreordained formality.”84 In other words, “an agency cannot define its objectives in 
unreasonably narrow terms” without violating NEPA.85 
 
NMFS’s EA fails to comply with this requirement in two distinct ways. First, it defines the 
purpose and need of the action too narrowly, making issuing the successive IHAs the only 
option. NMFS should have instead defined the purpose and need in a way that is more consistent 
with its statutory obligations under both the MMPA and ESA to protect and recover endangered 
marine mammals.  
 
Second, in defining the purpose and need in such narrow terms, NMFS has segmented its 
analysis of the impacts of Hilcorp’s activities under these IHAs from the activities NMFS has 
already authorized under the five-year take regulations. Under NEPA, an agency acts unlawfully 
when it “divides connected, cumulative, or similar federal actions into separate projects and 
thereby fails to address the true scope and impact of the activities that should be under 
consideration.”86 That is just what NMFS is doing here. By myopically focusing only on these 
IHAs, rather than also considering Hilcorp’s other oil and gas activities which it has already 
authorized, NMFS is unlawfully segmenting its NEPA analysis. Indeed, a court has already ruled 

 
82 40 C.F.R. § 1502.13.   
83 Carmel-by-the-Sea v. U.S. Dep't of Transp., 123 F.3d 1142, 1155 (9th Cir. 1997).   
84 Friends of Se’s Future v. Morrison, 153 F.3d 1059, 1066 (9th Cir. 1998).   
85 Carmel-by-the-Sea, 123 F.3d at 1155; see also Colo. Envtl. Coal. v. Dombeck, 185 F.3d 1162, 1175 (10th Cir. 
1999) (“the statements of purpose and need drafted to guide the environmental review process” may not be 
“unreasonably narrow”).   
86 Del. Riverkeeper Network v. Fed. Energy Reg. Comm’n, 753 F.3d 1304, 1313 (D.C. Cir. 2014). 
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that NMFS’s existing NEPA analysis on the five-year-take regulations is unlawful for failing to 
properly disclose and analyze all the impacts from Hilcorp’s activities, meaning there is no 
legally valid NEPA analysis for the five-year take regulations.87  
 

B. NMFS’s EA Fails to Consider a Reasonable Range of Alternatives  
 
NEPA requires a “detailed statement” of “alternatives to the proposed action.”88 In the 
alternatives analysis, the agency must “rigorously explore and objectively evaluate all reasonable 
alternatives to a proposed action.”89 In considering what constitutes a reasonable alternative, “an 
agency should always consider the views of Congress, expressed, to the extent that the agency 
can determine them, in the agency’s statutory authorization to act, as well as in other 
congressional directives.”90 The purpose of this section is “to insist that no major federal project 
should be undertaken without intense consideration of other more ecologically sound courses of 
action, including shelving the entire project, or of accomplishing the same result by entirely 
different means.”91 “The existence of a viable but unexamined alternative renders an [EA] 
inadequate.”92 
 
Here, NMFS considered only two alternatives: (1) the proposed action of issuing both IHAs; and 
(2) the no action alternative in which NMFS would not issue either IHA and the underlying 
activity would not occur. As explained above, NMFS failed to consider several additional 
mitigation measures in its MMPA analysis. These include: requiring the use of passive acoustic 
monitoring to detect the presence of marine mammals; requiring the use of drones to detect the 
presence of marine mammals; requiring the use of electric tugboats; restrictions on the timing of 
activities when Cook Inlet belugas are less likely to be present; and restrictions on the overall 
amount of authorized activity. NMFS also failed to consider these alternatives in its EA analysis, 
in violation of NEPA. NMFS also failed to consider an alternative in which it would authorize 
take incidental to decommissioning activities only, but not new production activity.  
 

C. NMFS’s EA Fails to Consider Several Impacts from its Proposed IHAs  
 
NMFS’s EA fails to consider several impacts from Hilcorp’s actions. First, as described above, 
noise from vessels and additional sources other than tugs towing rigs can take Cook Inlet beluga 
whales. Yet the EA fails to acknowledge this fact. Even if NMFS does not believe these impacts 
rise to the level of a take under the MMPA or ESA, the agency must still disclose and analyze 
impacts from other vessels and sources associated with Hilcorp’s activities in the Inlet.93  
 
Additionally, NMFS’s EA relies on the mitigation measures the IHA would require to dismiss 
the significance of impacts from Hilcorp’s activities. However, as described above, these 

 
87 See Cook Inletkeeper, 533 F. Supp. 3d at 767–68.  
88 42 U.S.C. § 4332(2)(c).   
89 Southeast Alaska Conservation Council v. FHA, 649 F.3d 1050, 1056 (9th Cir. 2011) (cleaned up).   
90 Citizens Against Burlington v. Busey, 938 F.2d 190, 196 (D.C. Cir. 1991); League of Wilderness Defs. v. U.S. 
Forest Serv., 689 F.3d 1060, 1070 (9th Cir. 2012) (similar).   
91 Environmental Defense Fund v. Corps of Engineers, 492 F.2d 1123, 1135 (5th Cir. 1974).   
92 Ala. Wilderness Recreation & Tourism Ass’n v. Morrison, 67 F.3d 723, 729 (9th Cir. 1995) (citations omitted)   
93 See, e.g., 42 U.S.C. § 4332(2)(C); 40 C.F.R. § 1508.9; Te-Moak Tribe of W. Shoshone of Nev. v. U.S. Dep’t of 
Interior, 608 F.3d 592, 602-03 (9th Cir. 2010) (citation omitted). 
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mitigation measures rely on marine mammals actually being detected by observers—a measure 
that is often ineffective, particularly in Cook Inlet. NMFS’s EA does not disclose that its 
mitigation measures may be ineffective and how that reality, in turn, will affect impacts to Cook 
Inlet beluga whales and other wildlife. This is improper. As courts have held, “[a]n essential 
component of a reasonably complete mitigation discussion is an assessment of whether the 
proposed mitigation measures can be effective. . . A mitigation discussion without at least some 
evaluation of effectiveness is useless in making that determination.”94  
 

D. NMFS’s EA Fails to Consider the Climate Impacts of its Proposed IHAs  
 
The proposed IHAs will allow oil production that would otherwise be unlawful. As such, NMFS  
is required by law to consider the climate impacts of the drilling and production that will occur 
under the IHAs, including consumption of the produced oil and gas.   
 
Fossil fuels are driving a global climate emergency that presents a “code red for humanity.”95 
Indeed, an overwhelming body of scientific work demonstrates that anthropogenic 
climate change is causing immediate, devastating impacts to communities across the country, 
and that these harms will worsen as greenhouse gas pollution continues to rise. Scientific 
research has established that greenhouse gas emissions are making the earth’s climate hotter and 
more extreme; climate change and ocean acidification are harming biodiversity, ecosystems 
services, and public lands; and climate change is now affecting human health and morbidity, the 
U.S. economy, and national security.96  
 
And many of these impacts are already affecting Alaska in numerous, significant ways. For 
example, Alaska is warming at more than twice the global average; Alaskan shorelines are 
eroding at an accelerating rate due to the combined effects of sea-ice loss, increasing sea surface 
temperatures, increasing terrestrial permafrost degradation, rising sea levels, and increases in 
storm power and corresponding wave action.97 In addition, fish populations are already 
collapsing, including Pacific cod whose biomass dropped by nearly 80 percent from 2013 to 

 
94 See S. Fork Band Council of W. Shoshone of Nev. v. U.S. Dep’t of the Interior, 588 F.3d 718, 727 (9th Cir. 2009). 
95 United Nations Secretary-General, Secretary-General’s statement on the IPCC Working Group 1 Report on the 
Physical Science Basis of the Sixth Assessment, Aug. 9, 2021, https://www.un.org/sg/en/content/secretary-generals-
statement-the-ipcc-working-group-1-report-the-physical-science-basis-of-the-sixth-assessment. 
96 See, e.g., IPCC, Summary for Policymakers, In: Global Warming of 1.5°C. An IPCC Special Report on the 
impacts of global warming of 1.5°C above pre-industrial levels and related global greenhouse gas emission 
pathways, in the context of strengthening the global response to the threat of climate change, sustainable 
development, and efforts to eradicate poverty (2018) [Masson-Delmotte, V. et al. (eds.)], https://www.ipcc.ch/sr15/; 
IPCC, 2022: Climate Change 2022: Mitigation of Climate Change, Contribution of Working Group III to the Sixth 
Assessment Report of the Intergovernmental Panel on Climate Change [P.R. Shukla et al. (eds.)], Cambridge 
University Press, Cambridge, UK and New York, NY, USA; doi: 10.1017/9781009157926 
97 Jones, B. M., et al. 2009. Increase in the rate and uniformity of coastline erosion in Arctic Alaska. Geophysical 
Research Letters 36, L03503, doi:10.1029/2008GL036205; Charles D. Koven et al. 2011. Permafrost carbon-climate 
feedbacks accelerate global warming. PNAS 108, no. 36, pp. 14769-14774; Neal J. Pastick, et al., Distribution of 
near-surface permafrost in Alaska: Estimates of present and future conditions, Remote Sensing of Environment 168 
(2015) 301–315, http://dx.doi.org/10.1016/j rse.2015.07.019; K. R. Barnhart et al. 2014. The effect of changing sea 
ice on the physical vulnerability of Arctic coasts. The Cryosphere, 8, 1777–1799, 2014; Barnhart, K. R., R. S. 
Anderson, I. Overeem, C. Wobus, G. D. Clow, and F. E. Urban (2014), Modeling erosion of ice-rich permafrost 
bluffs along the Alaskan Beaufort Sea coast, J. Geophys. Res. Earth Surf., 119, 1155–1179, 
doi:10.1002/2013JF002845. 
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2017 in the Gulf of Alaska, coinciding with a period of anomalously warm water.98 And the fish 
have continued to decline. Federal managers recently closed the cod fishery in the area for the 
first time ever, citing the historically low population caused by climate change.99  
 
The science is clear that limiting global temperature rise to 1.5°C under the Paris Agreement 
requires governments to immediately halt approval of all new fossil fuel production and 
infrastructure and rapidly phase out existing fossil fuel production and infrastructure in many 
developed fields and mines.100 The committed carbon emissions from existing fossil fuel 
infrastructure in the energy and industrial sectors exceed the carbon budget for limiting warming 
to 1.5°C, meaning that no new fossil infrastructure can be built and much existing infrastructure 
must be retired early to avoid catastrophic climate harms.101 Other research shows that the fossil 
fuels already in development globally, in existing and under-construction oil and gas fields and 
coal mines, contain enough carbon to substantially exceed the 1.5°C limit, meaning that 
extraction in existing fields and mines must also be shut down before their reserves are fully 
depleted.102  
 
Yet, as detailed in the landmark United Nations Production Gap Reports, fossil fuel producers 
are planning to extract more than double the amount of oil, gas, and coal by 2030 than is 
consistent with limiting warming to 1.5°C.103 Rather than increasing fossil fuel production and 
use, the world’s fossil fuel production must decrease by roughly 6 percent per year on average 
between 2020 and 2030.104  
 
Together these reports make clear that, to limit the worst damages of climate change, the United 
States must begin rapidly phasing out its fossil fuel production. Yet NMFS’s EA fails to properly 
analyze the climate emergency and how new fossil fuel production contributes to that crisis.  

 
98 NMFS, Alaska Cod Populations Plummeted During The Blob Heatwave— New Study Aims to Find Out Why, 
Nov. 8, 2019, https://www fisheries.noaa.gov/feature-story/alaska-cod-populations-plummeted-during-blob-
heatwave-new-study-aims-find-out-why. 
99 Kavitha George, Alaska Public Media, Dec. 6, 2019, https://www.alaskapublic.org/2019/12/06/extremely-low-
cod-numbers-linked-to-the-marine-heatwave-lead-feds-to-close-the-gulf-of-alaska-fishery-for-the-first-time/ 
100 IPCC, Summary for Policymakers, In: Global Warming of 1.5°C, Masson-Delmotte, V. et al. (eds.) (2018), 
https://www.ipcc.ch/sr15/; Oil Change International, Drilling Toward Disaster: Why U.S. Oil and Gas Expansion Is 
Incompatible with Climate Limits (2019), http://priceofoil.org/drilling-towards-disaster; Tong, Dan et al., 
Committed emissions from existing energy infrastructure jeopardize 1.5°C climate target, 572 Nature 373 (2019), 
https://www.nature.com/articles/s41586-019-1364-3; SEI, IISD, ODI, E3G, and UNEP, The Production Gap: The 
discrepancy between countries’ planned fossil fuel production and global production levels consistent with limiting 
warming to 1.5°C or 2°C (2020), http://productiongap.org/; SEI, IISD, ODI, E3G, and UNEP, The Production Gap: 
Governments’ planned fossil fuel production remains dangerously out of sync with Paris Agreement limits (2021), 
http://productiongap.org/2021report; Teske, Sven & Sarah Niklas, Fossil Fuel Exit Strategy: An orderly wind down 
of coal, oil and gas to meet the Paris Agreement (June 2021), https://fossilfueltreaty.org/exit-strategy; Welsby, Dan 
et al., Unextractable fossil fuels in a 1.5 °C world, 597 Nature 230 (2021), https://doi.org/10.1038/s41586-021-
03821-8; Trout, Kelly et al., Existing fossil fuel extraction would warm the world beyond 1.5°C, 17 Environmental 
Research Letters 064010 (2022), https://iopscience.iop.org/article/10.1088/1748-9326/ac6228#references. 
101 Tong, Dan et al., Committed emissions from existing energy infrastructure jeopardize 1.5°C climate target, 572 
Nature 373 (2019); Pfeiffer, Alexander et al., Committed emissions from existing and planned power plants and 
asset stranding required to meet the Paris Agreement, 13 Environmental Research Letters 054019 (2018). 
102 Oil Change International, Drilling Toward Disaster: Why U.S. Oil and Gas Expansion Is Incompatible with 
Climate Limits (2019), http://priceofoil.org/drilling-towards-disaster; Trout, Kelly, et al. 2022. 
103 The Production Gap 2020; The Production Gap 2021. 
104 Id. 



19 
 

NMFS must consider and disclose how facilitating new fossil fuel production, and the total 
greenhouse emissions associated with the project, when considered alongside reasonably 
anticipated emissions from other projects, will exacerbate the climate emergency and inevitably 
contribute to consuming the remaining carbon budget for the United States. 
 
As part of this analysis, NMFS must consider downstream greenhouse gas emissions. Indeed, 
numerous courts have recognized this important duty, and held that an agency’s failure to 
analyze such impacts violates NEPA.105 A variety of tools exist that can be used to estimate the 
indirect greenhouse gas emissions from fossil fuel production and transportation projects.106  
 

E. NMFS’s EA Fails to Properly Consider Impacts to Subsistence Use  
 
NMFS’s conclusion that the proposed action will not have a significant impact on subsistence is 
flawed. The proposed activities will further impede the recovery of the Cook Inlet beluga whale, 
and if there were more beluga whales, then subsistence harvest would be more likely to be 
occurring. Although NMFS does not know the cause of the beluga decline, the removal of even 
one animal from the population has a population level effect; continuing sublethal effects from 
noise pollution are also likely impeding recovery. The no action alternative would be the only 
way to ensure that the activities is not harming subsistence use. 
 

F. NMFS’s EA Fails to Properly Consider Cumulative Impacts  
 
NMFS’s EA also fails to take a hard look at the cumulative impacts of the IHAs. A cumulative 
impacts analysis is vitally important to fulfilling NEPA’s goals. As the Ninth Circuit has 
instructed, because “so many more EAs are prepared than EISs, adequate consideration of 
cumulative effects requires that EAs address them fully.”107 “[I]n considering cumulative impact, 
an agency must provide some quantified or detailed information; . . .general statements about 
possible effects and some risk do not constitute a hard look absent a justification regarding why 
more definitive information could not be provided.”108 NMFS failed to comply with these 
requirements. Indeed, NMFS’s “analysis” of cumulative impacts amounts to nothing more than 

 
105 See, e.g., Ctr. for Biological Diversity v. Nat'l Highway Traffic Safety Admin., 538 F.3d 1172, 1216–17 (9th Cir. 
2008) (agency must analyze downstream greenhouse gas emissions from automotive fuel efficiency rule); Sierra 
Club v. FERC, 867 F.3d 1357, 1373-74 (D.C. Cir. 2017) (agency must analyze downstream emissions from burning 
natural gas transported in proposed pipeline); Mid States Coal. for Progress, 345 F.3d at 549-50 (agency must 
analyze downstream emissions from burning coal transported on proposed rail line); Mont. Envtl. Info. Ctr. v. U.S. 
Office of Surface Mining, 274 F. Supp. 3d 1074 (D. Mont. 2017) (agency must analyze downstream emissions from 
burning coal produced as a result of coal mine expansion); San Juan Citizens All. v. Bureau of Land Mgmt., 326 F. 
Supp. 3d 1227, 1244 (D.N.M. 2018) (agency must analyze downstream emissions from burning oil and gas 
produced as a result of leasing decision); WildEarth Guardians v. Zinke, 368 F. Supp. 3d 41, 73 (D.D.C. 2019) 
(same); Wilderness Workshop v. U.S. Bureau of Land Mgmt., 342 F. Supp. 3d 1145, 1156 (D. Colo. 2018) (agency 
violated NEPA by not taking a hard look at the indirect effects resulting from the combustion of oil and gas in the 
planning area under a resource management plan). 
106 Michael Burger & Jessica Wentz, Downstream and Upstream Greenhouse Gas Emissions: The Proper Scope of 
NEPA Review, 41 Harv. Envt’l L. Rev. 109, 122 (2017), at Appendix, available at 
http://columbiaclimatelaw.com/files/2017/05/Burger-Wentz-2017-05-Downstream-and-Upstream-Emissions.pdf; 81 
Fed. Reg. 51,866 (Aug. 5, 2016); 82 Fed. Reg. 16,576 (April 5, 2017); CEQ, Guidance on Consideration of 
Greenhouse Gases, https://ceq.doe.gov/guidance/ceq_guidance_nepa-ghg.html. 
107 Kern v. Bureau of Land Mgmt., 284 F.3d 1062, 1076 (9th Cir. 2002). 
108 Ocean Advocates v. U.S. Army Corps of Eng’rs, 361 F.3d 1108, 1128 (9th Cir. 2004) (citation omitted). 
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general descriptions of categories of activities and projects that impact marine mammals in the 
Inlet.  
 
NMFS’s cumulative impacts analysis with respect to Cook Inlet beluga whales is particularly 
lacking given the dire threat such impacts pose to this critically endangered species. Indeed, 
NMFS’s cumulative impacts analysis fails to even mention this fact, and instead lumps impacts 
to Cook Inlet beluga whales along with all other impacted animals.  
 
As one example, NMFS claims that the “[e]ffects of vessel traffic on marine mammals in the 
area is largely unknown.”109 This ignores the unique threat that noise from vessel traffic poses to 
Cook Inlet belugas.110  
 
Moreover, NMFS has repeatedly recognized the unique threat that cumulative impacts pose to 
Cook Inlet belugas. For instance, NMFS’s Recovery Plan recognizes that Cook Inlet belugas 
continually face multiple stressors throughout their range.111 Cumulative impacts may be 
synergistic and are a significant concern because, inter alia, “[e]xposure to any given stressor at a 
sub-lethal level may predispose individual belugas to greater susceptibility to mortality or long-
term effects from other stressors.”112 In other words, the synergistic effects of two stressors are 
greater than the harm of the stressors considered in isolation. Researchers caution against 
assuming that the effects of multiple stressors are simply additive, rather than synergistic, which 
can lead to inaccurate estimates of the stressors’ cumulative impact on species.113 The Recovery 
Plan states that cumulative and synergistic effects are “a most plausible explanation” for why 
Cook Inlet belugas have not recovered.114 Several studies published since NMFS issued the 
Recovery Plan confirm the importance of adequately considering the impact cumulative effects 
have on belugas.115 
 
The agency’s cumulative impacts analysis also ignores the impacts of the substantial take the 
species is already forced to endure—through NMFS’s incidental take authorizations, research 
permits, and unpermitted takes from vessel noise, water pollution, and other impacts.116 At the 

 
109 Draft EA at 4.3.4.  
110 M. Castellote, et al. 2016. Anthropogenic Noise in Cook Inlet Beluga Habitat: Sources, Acoustic Characteristics, 
and Frequency of Occurrence. Alaska Department of Fish and Game, Final Wildlife Research Report, Juneau; see 
also M. Castellote, et al. 2019; Forney, K. A., Southall, B. L., Slooten, E., Dawson, S., Read, A. J., Baird, R. W., & 
Brownell Jr, R. L. 2017. Nowhere to go: noise impact assessments for marine mammal populations with high site 
fidelity. Endangered Species Research, 32, 391–413. 
111 Recovery Plan at III-10. 
112 Id.  
113 Id.  
114 Id.  
115 McGuire, T.L, Himes Boor, G.K., McClung, J.R., Stephens, A.D., Garner, C., Shelden, K.E.W., & Wright, B. 
2020. Distribution and habitat use by endangered Cook Inlet beluga whales: Patterns observed during a 
photoidentification study, 2005–2017. Aquatic Conservation: Marine and Freshwater Ecosystems, 30(12), 2402–
2427; M. Castellote, et al. 2019; Small, R.J., et al. 2017. Potential for spatial displacement of Cook Inlet beluga 
whales by anthropogenic noise in critical habitat. Endangered Species Research, 32, 43–57. 
116 See, e.g., Migura & Bollini 2021; Recovery Plan at III-21 to 22 (listing unauthorized take as a threat of relative 
concern); Recovery Plan at VI-30 (“Requiring more frequent reporting of takes and better tracking of take will better 
inform NMFS of how many takes are actually occurring, and will allow better take allocation in subsequent years.”).  
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very least, NMFS’s cumulative impacts analysis should attempt to quantify this take and analyze 
its impacts to the species, along with all the other stressors impacting the belugas.  
 
NMFS itself has pointed to the need to conduct a robust cumulative impacts analysis before 
issuing IHAs for Cook Inlet belugas.117 Yet again, NMFS is proposing to authorize more take 
without carefully considering the cumulative impacts. 
 

G. NMFS’s EA Fails to Consider Hilcorp’s Poor Track Record of Spills and Accidents 
 
Courts have held that a company’s safety record is relevant to NEPA analysis.118 Yet NMFS’s 
EA fails to consider Hilcorp’s poor track record of environmental and safety violations and 
accidents and how this reality may affect the environmental impacts of its activities under the 
IHAs and other operations in the Inlet.  
 
According to the Alaska Oil and Gas Conservation Commission (“AOGCC”), Hilcorp has a 
documented pattern of safety violations and disregard for compliance with the law in Alaska. As 
documented by AOGCC, Hilcorp had more than two dozen violations over a 3.5-year period—so 
many that the agency concluded that “disregard for regulatory compliance is endemic to 
Hilcorp’s approach to its Alaska operations.”119 AOGCC recently reiterated Hilcorp’s 
“substantial history of noncompliance” in an order issued in November 2021.120 
 
In one instance, AOGCC fined Hilcorp $20,000 for failure to test crucial safety equipment—
blowout prevention equipment—after using it to control a well.121 The agency characterized 
Hilcorp’s communications about the underlying events as “misleading and incomplete,” finding 
that “critical factual information known to Hilcorp was not provided to AOGCC.”122  
 
Another enforcement order, finalized on March 3, 2017, is connected to Hilcorp’s unapproved 
decision to pump nitrogen down a well to aid clean-out in September 2015.123 Nitrogen is a 
colorless and odorless gas that replaces life-supporting oxygen when concentrated in a closed 
space. During this incident, nitrogen filled a trailer when a valve was left open, and the nitrogen 
caused the crew members to lose consciousness.124 In its enforcement action, AOGCC noted that 
“[t]he extent and seriousness of the consequences of the violations cannot be overstated: nothing 

 
117 See, e.g., Recovery Plan at VI-30. 
118 See, e.g., Standing Rock Sioux Tribe v. U.S. Army Corps of Eng’rs, No. 20-5197, 985 F.3d 1032, 2021 
U.S. App. LEXIS 2049, at *26–29 (D.C. Cir. Jan. 26, 2021) (recognizing pipeline operator’s safety record is 
relevant to NEPA analysis. 
119 AOGCC, Decision and Order Re: Failure to Test BOPE After Use, Milne Point Unit I-03, PTD 1900920, Other 
Order 109, Docket No. OTH-15-029 at 3 (May 3, 2016).   
120 AOGCC, Defeated Well Safety Valve System PBU H-24A (PTD 2071330), Other Order 188, Docket No. OTH-
21-037 at 1 (Nov. 30, 2021).   
121 AOGCC, Decision and Order Re: Failure to Test BOPE After Use, Milne Point Unit I-03, PTD 1900920, Other 
Order 109, Docket No. OTH-15-029 at 4.   
122 Id. at 2–3.   
123 AOGCC, Decision and Order Re: Failure to Notify of Changes to an Approved Permit & Failure to Maintain a 
Safe Work Environment, Milne Point Unit J-08A, PTD 1991170, Docket No. OTH-15-025, Other Order 116 at 2-3 
(Mar. 3, 2017) .  
124 Id. at 4.   
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but luck prevented the deaths of three workers during the cleanout operations.”125 It further 
stated that “Hilcorp has a significant history of noncompliance with AOGCC regulations,” and 
that Hilcorp has a “relatively high frequency of noncompliant activities.”126 
 
In yet another incident, AOGCC fined Hilcorp $10,000 for violating state regulatory 
requirements while performing production operations at Prudhoe Bay after a safety valve 
designed to prevent oil spills was shut off.127 AOGCC stated that it was assessing this specific 
penalty given “the critical role of the SVS device that was defeated, Hilcorp’s substantial history 
of noncompliance, and need to deter similar behavior.”128 
 
In addition to these actions and violations documented by AOGCC, the federal Pipeline and 
Hazardous Materials Safety Administration has sent Hilcorp numerous warning letters for 
probable violations of pipeline safety regulations in Alaska since November 2015.129 The 
probable violations include violations of reporting requirements, failure to institute adequate 
procedures to inspect its pipelines, and failure to conduct required inspections, among others.130  
 
On top of these numerous safety violations, Hilcorp has had multiple leaks and spills in its 
current drilling operations in Alaska. For example, in February 2017, Hilcorp reported a natural 
gas leak in Cook Inlet.131 The source of the leak, which was 98.67% methane, was later 
identified as an 8-inch transmission pipeline, and a flow analysis conducted after Hilcorp 
discovered the leak revealed that the pipeline began leaking in late December 2016.132 Hilcorp 
was unable to investigate or repair the leak for nearly four months due to broken ice, tidal flows, 
and limited daylight.133 It is estimated that the pipeline leaked 193,000 (at its lowest leakage rate) 
to 325,000 (at its highest leakage rate) of cubic feet of natural gas every day until the leak was 
finally reported repaired in April 2017.134  
 
Hilcorp also had multiple other incidents in Cook Inlet during 2017, including a spill of oil-based 
drilling mud from its Steelhead platform in the Trading Bay oil field,135 an ongoing natural gas 

 
125 Id. at 6. 
126 Id. at 5. 
127 AOGCC, Defeated Well Safety Valve System PBU H-24A (PTD 2071330), Other Order 188, Docket No. OTH-
21-037 at 1 (Nov. 30, 2021).   
128 Id.  
129 See PHMSA, Operator Information, Federal Inspection and Enforcement Data: Hilcorp Alaska, LLC, 
Enforcement Action Details (updated Sept. 5, 2017) (listing warning letters). 
130 Id.; see also PHMSA, Incident/Accident Report: Gas Transmission, 
https://portal.phmsa.dot.gov/analytics/saw.dll?Dashboard (describing a pipeline incident due to corrosion) (accessed 
Feb. 22, 2021). 
131 PHMSA, In the Matter of Hilcorp Alaska, LLC, CPF No. 5-2017-0004S, Notice of Proposed Safety Order (Mar. 
3, 2017). 
132 Id. at 2–4. 
133 Id. at 7. 
134 S. Shankman, Natural Gas Leak in Cook Inlet Stopped, Effects on Marine Life Not Yet Known, Inside Climate 
News (Apr. 15, 2017); Alaska Department of Environmental Conservation, Hilcorp Natural Gas Leak from 8-inch 
Pipeline, Situation Report #1 (Feb. 15, 2017); Alaska Department of Environmental Conservation, Hilcorp Natural 
Gas Leak from 8-inch Pipeline, Situation Report #3 (Mar. 1, 2017); Alaska Department of Environmental 
Conservation, Hilcorp Natural Gas Leak from 8-inch Pipeline, Situation Report #5 (Apr. 14, 2017); Hilcorp Alaska, 
LLC, Middle Ground Shoal Gas Leak Sampling and Monitoring Plan, Mar. 2017. 
135 S. Cochran, Hilcorp Reports Another Spill in Cook Inlet, Alaska Public Media (Aug. 11, 2017). 
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release from the Steelhead platform pipeline to shore,136 and a crude oil spill from its Anna 
platform in the Upper Inlet near Granite Point.137 And in December 2020, nearly 8,000 gallons of 
“slop oil” spilled at an onshore Hilcorp facility near Cook Inlet.138 
 
Hilcorp has also had numerous accidents from its operations on the North Slope. For example, 
“in February 2015, Hilcorp spilled nearly 10,000 gallons of crude oil and produced water onto 
40,000 square feet of arctic tundra and gravel pad. The spill resulted from a leak in the bottom of 
a pipeline from Hilcorp’s Milne Point Tract 14 production line.”139  
 

V. NMFS Must Reinitiate ESA Consultation on the Five-Year Take Regulations 
 
There is no legally valid ESA consultation for Hilcorp’s oil and gas activities in Cook Inlet. As 
such, rather than engage in Section 7 consultation on the proposed IHAs alone, NMFS should 
reinitiate and complete consultation on the five-year take regulations and issue a biological 
opinion that properly analyzes the impacts of all of Hilcorp’s activities on threatened and 
endangered species and their habitats, including from tugs towing rigs. Any other approach 
would constitute unlawful segmentation.  
 
In issuing a biological opinion under the ESA, NMFS must explain how the proposed action will 
affect ESA-listed species and their critical habitat and determine whether jeopardy or adverse 
modification is likely to occur.140 A jeopardy analysis requires the agency to consider the 
aggregate effect of past and ongoing human activities that affect the current status of the species 
and its habitat (“environmental baseline”); the indirect and direct effects of the proposed action, 
including the effects of interrelated and interdependent activities (“effects of the action”); and the 
effects of future state and private activities that are reasonably certain to occur (“cumulative 
effects”).141 NMFS must consider all of these factors in context of the current status of the 
species and its habitat.142 Only where NMFS concludes that all of these elements added together 
do not threaten a species’ survival and recovery can the agency issue a no-jeopardy opinion.143 
 
As NMFS is well aware, its ESA consultation obligations do not end with the completion of the 
initial consultation. Rather, NMFS must review the ongoing impacts of the action and reinitiate 
consultation when: (a) the amount or extent of taking specified in the incidental take statement is 
exceeded; (b) new information reveals effects of the action that may affect listed species or 

 
136 R. McChesney, Hilcorp shuts down third pipeline in Cook Inlet, Alaska Public Media (April 7, 2017). 
137 Alaska Department of Environmental Conservation, Hilcorp Anna Platform Crude Oil Line Leak, Situation 
Report (SITREP), 4th and Final, (May 7, 2017). 
138 Tegan Hanlon, Alaska Public Media, Nearly 8,000 gallons of ‘slop oil’ spilled at onshore Hilcorp facility near 
Cook Inlet, Dec. 16, 2020, https://www.alaskapublic.org/2020/12/16/nearly-8000-gallons-of-slop-oil-spilled-
atonshore-hilcorp-facility-near-cook-inlet/. 
139 EPA, News Release, BP Exploration Alaska and Hilcorp Alaska Settle with EPA and State of Alaska for North 
Slope Oil Spills (July 14, 2016). 
140 50 C.F.R. § 402.14(g)(3), (4). 
141 Id. at §§ 402.14(g), 402.02 
142 Id. at § 402.14(g). 
143 See Pac. Coast Fed’n of Fishermen’s Ass’n v. U.S. Bureau of Reclamation, 426 F.3d 1082, 1093 (9th Cir. 2005) 
(the proper “analysis is not the proportional share of responsibility the federal agency bears for the decline in the 
species, but what jeopardy might result from the agency’s proposed actions in the present and future human and 
natural contexts”) 
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critical habitat in a manner or to an extent not previously considered; (c) if the identified action is 
subsequently modified in a manner that causes an effect to the listed species or critical habitat 
that was not considered in the biological opinion; or (d) if a new species is listed or critical 
habitat designated that may be affected by the identified action.144  
 
When reinitiation is required, “the original opinion loses its validity, as does its accompanying 
incidental take statement, which then no longer shields the action agency from penalties for 
takings.”145 Finally, during the consultation process and until the requirements of section 7(a)(2) 
are satisfied, section 7(d) provides that an agency “shall not make any irreversible or 
irretrievable commitment of resources” toward an action that would foreclose “the formulation 
or implementation of any reasonable and prudent alternative measures.”146 
 
Here, NMFS’s proposal to authorize take incidental to tugs towing rigs satisfies the conditions 
for reinitiation of consultation, such as by constituting “new information [that] reveals effects of 
the action . . . to an extent not previously considered” or a modification to the action “in a 
manner that causes an effect to . . . listed species . . . that was not considered in the biological 
opinion.”  
 
Moreover, a federal court has ruled NMFS’s existing ESA analysis on the impacts of Hilcorp’s 
oil and gas activities in Cook Inlet through 2024 is unlawful.147 Specifically, the court held 
NMFS failed to properly consider the effects of the action in its jeopardy analysis for Cook Inlet 
beluga whales by arbitrarily dismissing the impacts of tugboat noise.148 That biological opinion 
defined the proposed action as “Hilcorp’s oil and gas exploration, development, production, and 
decommissioning activities in Cook Inlet, Alaska” from 2019 to 2024.149 
 
Yet here, NMFS is proposing to consider only one sub-set of Hilcorp’s activities in its new ESA 
consultation, i.e., tugs towing rigs for decommissioning and production activities.150 But, as 
numerous courts have held, NMFS cannot segment consultation to avoid “ever undertaking a 
comprehensive assessment of the impacts of their overall activity on protected species.”151 Yet 
that is just what it is proposing to do here. Failing to reinitiate consultation on the existing 
biological opinion and instead consulting on these proposed IHAs in isolation would constitute 
unlawful segmentation and represent a gross dereliction of the agency’s obligations under the 
ESA.  
 
 

 
144 50 C.F.R. § 402.16. 
145 Ctr. for Biological Diversity v. Bureau of Land Mgmt., 698 F.3d 1101, 1108 (9th Cir. 2012). 
146 16 U.S.C. § 1536(d); 50 C.F.R.§ 402.09.  
147 Cook Inletkeeper, 533 F. Supp. 3d at 763–64. 
148 Id.  
149 NMFS, ESA Section 7(a)(2) Biological Opinion on Hilcorp Alaska and Harvest Alaska Oil and Gas Activities, 
Cook Inlet, Alaska. NMFS Consultation Number: AKRO-2018-00381, June 18, 2019 at 12, 14.  
150 See 87 Fed. Reg. at 27,624 (noting that NMFS has “requested initiation of Section 7 consultation with the NMFS 
Alaska Region for the issuance of these two IHAs.”).  
151 Conserv. Law Found. v. Ross, 422 F. Supp. 3d 12, 30 (D.D.C. 2019) (citation omitted); see also Intertribal 
Sinkyone Wilderness Council v. NMFS, 970 F. Supp. 2d 988, 1004–06 (N.D. Cal. 2013) (listing cases rejecting 
unlawfully segmented biological opinions). 
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VI. Conclusion  

 
NMFS’s proposed IHAs are unlawful for the reasons described above. NMFS must remedy these  
legal errors before authorizing Hilcorp to take more marine mammals incidental to its oil and gas 
operations in Cook Inlet. The only way to do so—and ensure compliance with the MMPA, ESA, 
and NEPA—would be to issue revised incidental take regulations rather than a series of IHAs 
that seem designed to evade the comprehensive analyses required by law.  

 
Sincerely,  
 
/s/ Kristen Monsell  
 
Kristen Monsell  
Oceans Legal Director, Senior Attorney 
Center for Biological Diversity 
kmonsell@biologicaldiversity.org  
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Via Email (ITP.Young@noaa.gov) 

 

Ms. Jolie Harrison 

Chief, Permits and Authorization Division   

National Marine Fisheries Service   

Office of Protected Resources                                                                                                                                                      

1315 East-West Highway                                                                                                                                                     

Silver Spring, Maryland 20910  

                                                                                                                        

Re: Proposed Incidental Harassment Authorizations for Tugs Towing Drill Rig 

in Cook Inlet, Alaska  

 

Dear Ms. Harrison: 

 

This letter responds to the National Marine Fisheries Service’s (“NMFS”) notice of two 

proposed incidental harassment authorizations (“IHA”) for tugs towing a drill rig in 

Cook Inlet, Alaska, and an associated draft environmental assessment (“EA”). 87 Fed. 

Reg. 27,597 (May 9, 2022) (“Notice”). On January 13, 2022, Hilcorp Alaska, LLC 

(“Hilcorp”) submitted a joint application requesting the two proposed IHAs, and we 

appreciate NMFS’s comprehensive review and consideration of that application. The 

tug-towing activities described in Hilcorp’s application are an essential component of 

necessary plug and abandonment work in Cook Inlet as well as natural gas production 

drilling that is a critical source of the energy supply for southcentral Alaska. Hilcorp 

strongly supports prompt issuance of the proposed IHAs and provides the comments in 

this letter and the attached table to further inform NMFS’s consideration of Hilcorp’s 

application.  

 

First, the Notice and draft EA correctly state in places that the proposed action is 

NMFS’s “proposal to issue two successive . . . IHAs to incidentally take marine 

mammals during the specified activities.” 87 Fed. Reg. at 27,597; see Draft EA § 1.6. 

However, in other places, the Notice and draft EA incorrectly refer to Hilcorp’s specified 

activities as the “proposed activities.” See, e.g., 87 Fed. Reg. at 27,598-602, Draft EA § 

1.3.1, 2.2, 3.2. NMFS proposes to authorize incidental take of marine mammals, not the 

“specified activities” themselves. The specified activities described in Hilcorp’s 

application are permitted by other federal and/or state agencies and they are not 

“proposed activities” for purposes of NMFS’s action here. Hilcorp recommends that 

NMFS refer to those activities as “specified activities” in the final notice of the issued 

IHAs and in the final EA.  
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Anchorage, AK 99524-4027 

 

3800 Centerpoint Drive 
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Phone: 907/777-8300 

Fax: 907/777-8301 



 
 

Second, as discussed in the Notice, NMFS previously issued incidental take regulations 

(“ITRs”) addressing various Cook Inlet activities planned by Hilcorp for the 2019-2024 

period. The ITRs were partially vacated by the Alaska District Court and remanded to 

NMFS for further consideration of the potential effects of sound caused by tugs towing a 

drill rig. The Notice ambiguously states that “there are no more activities occurring 

under the ITRs.” 87 Fed. Reg. at 27,598. Activities described in the ITRs will continue to 

occur, such as offshore production drilling and well abandonment activities, as explained 

in Hilcorp’s application for the IHAs. Hilcorp’s application requests take authorization 

for the element of those activities that may cause incidental harassment of marine 

mammals (tug towing and positioning of the drill rig).  Additionally, some of the 

maintenance activities described in the ITRs will also continue, but those activities are 

unlikely to cause any marine mammal incidental take and, therefore, are not included in 

Hilcorp’s application. As Hilcorp indicated when it submitted the application, Hilcorp 

will not request any further letters of authorization under the ITRs if NMFS issues the 

proposed IHAs as requested. Therefore, Hilcorp requests that NMFS withdraw or 

otherwise terminate the ITRs upon issuance of the requested IHAs. 

 

Third, the Notice incorrectly states that “the project area will become a concentrated 

work area in an otherwise non-industrial setting for a period of several days.” 89 Fed. 

Reg. at 27,610. In fact, the path of travel of the tugs as well as the locations of Hilcorp’s 

platforms are located in an industrial area of Cook Inlet. The tugs will travel in main 

shipping lanes within Cook Inlet that routinely have barge and vessel activity in support 

of commercial shipping, recreational and commercial fishing, as well as existing oil and 

gas operations. Additionally, the oil and gas facilities in Cook Inlet, including Hilcorp’s 

platforms, have been active, with daily activities, for the past 60 years. The project area 

is therefore not a “non-industrial setting” and should not be represented as such.  

 

Fourth, Hilcorp recommends that the notice of the final IHAs, and the final EA, more 

clearly describe why any incidental marine mammal harassment related to tug-towing 

activities is likely to be very low due to the characteristics of those activities. 

Specifically, tugs under load, particularly when in a multi-tug configuration, move 

slower than typical recreational and commercial vessels. The slow, predictable, and 

generally straight path of this tug configuration lowers the likelihood that the potential 

exposures described in the Notice will actually cause marine mammals to behaviorally 

respond in a matter that results in harassment. The likelihood of an exposure resulting in 

harassment is also lowered because the action area has routine traffic by large, slow-

moving vessels and marine mammals are very likely habituated to sound from such 

vessels.  

 

Fifth, Hilcorp agrees that the proposed mitigation and monitoring measures reflect the 

measures that will have the least practicable adverse impact on marine mammals. When 

preparing its IHA application, Hilcorp performed a thorough evaluation of numerous 

measures to determine the effectiveness and practicability of potential measures. Section 

11.4 of the application details all of the measures proposed by Hilcorp as a result of that 

process, with supporting explanations. Section 11.6 of Hilcorp’s application describes 

why other considered measures are not practicable because they are very costly, 

logistically intensive, and/or pose unacceptable safety risks to personnel.  



 
 

 

Sixth, Hilcorp agrees that the proposed levels of incidental harassment reflect “small 

numbers” for each marine mammal stock. The percentages of authorized harassment 

compared to marine mammal stock size are far below one-third, as referenced in the 

Notice, and also below the level (10%) that the Alaska District Court has found to 

constitute a “small number,” with respect to Cook Inlet beluga whale harassment. See 

Native Vill. of Chickaloon v. Nat’l Marine Fisheries Serv., 947 F. Supp. 2d 1031, 1052-

53 (D. Alaska 2013). Hilcorp recommends that NMFS clearly express its finding that the 

proposed incidental harassment levels for each proposed IHA constitutes a “small 

number” for each marine mammal stock regardless of NMFS’s “one-third” standard. 

 

Seventh, the Notice states that NMFS is proposing to issue a “one-time, one-year 

Renewal IHA.” 87 Fed. Reg. at 27,624. However, it is not clear whether NMFS is 

proposing the renewal provision for the Year 1 IHA or the Year 2 IHA (or both). Hilcorp 

requests that NMFS clarify that the renewal process is not necessary for the Year 2 IHA 

to become effective. Hilcorp specifically applied for, and NMFS has proposed to issue, 

two separate, stand-alone IHAs. The Year 2 IHA would not be a “renewed” version of 

the Year 1 IHA. Hilcorp anticipates no need for renewal of the Year 1 IHA.  

 

Finally, the Draft EA states that it “is being prepared using the 2020 CEQ NEPA 

Regulations.” Draft EA at note 1. Hilcorp recommends that NMFS clarify whether or not 

the EA relies upon the NEPA regulatory amendments recently adopted by the Council 

for Environmental Quality that became effective on May 20, 2022. 87 Fed. Reg. 23,453 

(April 20, 2022). If NMFS is not relying upon those amendments, Hilcorp recommends 

that NMFS briefly explain why those amendments do not apply and why the EA 

substantive analysis would be unchanged even if those amendments did apply. 

 

Additionally, please find attached a table with clarifications and corrections to the 

proposed IHA authorizations (Attachment A). Hilcorp appreciates NMFS’s consideration 

of these comments and timely completion of this regulatory process. If you have any 

questions, please do not hesitate to contact me at (907) 777-8549 or 

jdushane@hilcorp.com.  

 

Sincerely, 

 

 

 

 

Jen Dushane 

Sr. Wildlife Biologist 

Hilcorp Alaska, LLC 

 
cc:  Amy Peloza, Hilcorp Alaska, LLC 

Denali Kemppel, Hilcorp Alaska, LLC  
 

Attachments: Attachment A Clarifications and Corrections to the Proposed IHA 

Authorizations. 

mailto:jdushane@hilcorp.com


 
 

 

 

 

 

 

 

 

 

 

 

 

Attachment A 



Comment No. Page Federal Register Notice or Draft EA Text Comment and/or Suggested Change

1 27601 …generally under load for 12 hours, even if the towed distance
is small…

The statement, "...tugs are generally under load for those 12 hours, even if the towed distance..." should be clarified for better understanding of the hours used in the exposure estimate. 

Suggest adding 'during mobilization and demobilization' as follows: "…generally under load for those 12 hours during mobilization and demobilization , even if the towed distance is small… " Mobilizing
and demobilizing the jack-up rig onto and off of the Rig Tender's dock requires a high slack tide. During mobilization, the onboarding of the jack-up rig onto the barge is followed by a period of holding the
jack-up rig while waiting for the tide to turn which results in the aforementioned hours under load.

During a location to location (e.g. platform to platform) transport, the tugs can put the jack-up rig on or off of the platforms at a low or high slack tide, and the slack tide that corresponds to a following tide
for travel is chosen. As the tugs use a following tide, they do not need to wait for the tide to turn which  allows them a shorter transport window than occurs during mobilization and demobilization.

Section 6.6.1, 6.6.2, and 6.7.1 of the IHA application summarizes the hours under load for mobilization, demobilization, and location-to-location jack-up rig transport.

2 27602 As one or two tugs are primarily under load, the third tug sits off
to the side. NMFS still considers these tugs to be simultaneous
sources.

We agree the tugs are “simultaneous sources” because the three tugs are collectively the main contributors to the ensonified zone that moves along with the jack-up rig. The logarithmic addition of the three
tugs into a single simultaneous sound level is detailed in section 6.2.2 of the IHA application and confirmed by the sound source verification. 

Suggest updating the text to, "“NMFS still considers these tugs to be a single simultaneous source, such that the acoustic energy from all three tugs has been summed and is characterized by a point source.
When considered in conjunction with the additional tugs present in the configuration as well as the SSV conducted by JASCO for Hilcorp’s specific configuration, a source level of 185 dB for tugs towing a
jack-up rig was carried forward for analysis.”

3 27602 …SSC… Change SSC to SSV 
4 27610 …would occur across 210 days in Year 1… The 30 days of P&A activity occurs within the 180 days of production drilling. Please correct 210 to 180 days.
5 27610 The various scenarios that may occur during this project extend

from tugs in a stationary mode, positioning the drill rig to pulling
the jack-up rig at nearly full power against strong tides.

For a more accurate representation of the various scenarios, we suggest: "The various scenarios that may occur during this project extend from the tugs towing the jack-up rig with the tide with minimal
power to pulling the jack-up rig at nearly full power against strong tides, in emergency situations."

6 27614 For stationary activity, five hours of sound production per day
was assumed for up to 16 days (8 moves or segments consisting
of two days each). For the mobile portion of the activity, two
days of nine hours of mobile activity (assuming a source velocity
of 2.06 m/s) and six days of six hours of mobile activity were
assumed, for a total of eight rig moves… 
For stationary activity, 5 hours of sound production per day was
assumed for up to 16 days. For mobile activity, 9 hours of sound
production was assumed for 2 days, as well as 6 hours of sound
production for 6 days, for a total of eight rig moves.

The number of days and hours per day are correct; however, it should be noted that mobile hours and the first 5 stationary hours will occur on the same day. There are 16 calendar days in total with
stationary and mobile time combined, rather than 16 stationary days plus 6 mobile days. In previous and future references, 16 days is correctly stated, however, the presentation in the text may be
confusing. Suggest the following text for clarification:

"For stationary activity, five hours of sound production per day was assumed for up to 16 days (8 moves or segments consisting of two days each). For the mobile portion of the activity, two days of nine
hours of mobile activity (assuming a source velocity of 2.06 m/s) and six days of six hours of mobile activity were assumed, for a total of eight jack-up rig moves. The first five stationary hours are assumed
to occur on the same day as the mobile hours, the second five stationary hours will occur the following day… 

For stationary activity, 5 hours of sound production per day was assumed for up to 16 days. For mobile activity, 9 hours of sound production was assumed for 2 days, as well as 6 hours of sound production
for 6 days, for a total of eight rig moves. The first five stationary hours are assumed to occur on the same day as the mobile hours, the second five stationary hours will occur the following day. "

7 27617 ...Year 2 does not have a P&A but has more overall tugging
trips).

Year 1 and Year 2 have the same number of jack-up rig transports. As described in Sections 1.2.1 and 6.3.1 of the IHA application, one trip to Well 17589 from a production drilling location in Year 1 is
planned. Section 6.3.2 of the IHA application summarizes 7 additional jack-up rig transports (mobilization, demobilization, and up to five transports between locations) for a total of 8 potential jack-up rig
transports in Year 1. Section 6.4.1 summarizes the number of potential jack-up rig moves in Year 2 as also being 8 in support of production drilling only (mobilization, demobilization, and up to six
transports between locations).  Suggest clarifying to say: "…Year 2 does not have a P&A but has the same number of overall tugging trips." 

8 27619 …approximately 37 km. This appears to be changed from the 40 mi (64 km) included in the IHA application analysis. Section 6.8 of Hilcorp's IHA application details the route accounting for a 40 mi (64 km) mobilization and
demobilization distance. 

Please correct the distance to 40 mi (64 km) to be consistent with the application. 
9 27619 and

27622
…for approximately 7 km in all directions along a towing
trajectory…
…the jackup rig or approximately 7 km in all directions along a
towing trajectory…

The Level B extent extends 3.8 km from the centerpoint of the tugs pulling the jack-up rig. The radius of the Level B extent is the standard metric used to describe Level B zones rather than the diameter.
Therefore, the Level B harassment zone does not extend "for approximately 7 km in all directions."

Suggest changing 7 km to 3.8 km in all references: "…for approximately 3.8 km from the tugs trajectory…"
"…the jackup rig or approximately 3.8 km from the center of the tugs along a towing trajectory…"

10 27620 …(e.g., Armasight by FLIR Command Pro… Change to PVS-7 NVDs. …(e.g., PVS-7 night-vision devices)…
11 27620 Hilcorp will abide by all monitoring and reporting measures

contained within the Marine Mammal Monitoring and Mitigation
Plan, dated February 28, 2022

The most current Marine Mammal Monitoring and Mitigation Plan that Hilcorp sent to NMFS was dated March 7, 2022. Although no material changes to monitoring or reporting procedures occurred
between the February 28, 2022 and March 7, 2022  versions, please correct the text to the most current version, March 7, 2022.

12 27622 Finally, Hilcorp will minimize potential exposure of marine
mammals to elevated noise levels by not commencing
operational activities if marine mammals are observed within the
immediate starting area.

"Operational activities" could include non-tug under load related activity, which are not intended to be subject to this measure and will not cause incidental harassment of marine mammals. 

Suggested text: "Finally, Hilcorp will minimize potential exposure of marine mammals to elevated noise levels by not commencing tugs under load with the jack-up rig activities if marine mammals are
observed within the immediate starting area." 

13 27621 Advanced education in biological… Suggest including a provision for Alaska Natives with adequate Traditional Knowledge.

Advanced education in biological sciences or related field (undergraduate degree or higher required) or equivalent Alaska Native Traditional Knowledge. 



Comment No. Page Federal Register Notice or Draft EA Text Comment and/or Suggested Change

14 27621 …with the construction operation…
…dates and times when in-water construction activities were
conducted…
…dates and times when in-water construction activities were
suspended to avoid potential injury from construction sound of
marine mammals observed within a defined shutdown zone...
Construction activities occurring during each observation
period...

No construction activities are proposed. Suggest removing bullet "e." Suggest changing "construction" to"jack-up rig transportation" in bullet "f."

15 Section 2.1 
of the
Draft EA

Regarding practicability, a measure might involve operational
restrictions that completely impede the operator’s ability to
acquire necessary data (higher impact), or it could mean
additional incremental delays that increase operational costs but
still allow the activity to be  conducted (lower impact).

The specified activities in Hilcorp's IHA application do not involve acquistion of data. Please correct to refer to the "operator's ability to conduct tug-towing activities described in the IHA application."
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