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Clean Ocean Action 
49 Avenel Blvd. 

Long Branch, NJ 07740 
Info@cleanoceanaction.org 

732-872-0111 
 
April 6, 2022 
 
Jolie Harrison 
Chief, Permits and Conservation Division 
Office of Protected Resources 
National Marine Fisheries Service 
1315 East-West Highway, F/PR1 Room 13805 
Silver Spring, MD 20910 
 
Dear Chief Harrison: 
 
Clean Ocean Action (“COA”) is a regional, broad-based coalition of conservation, 
environmental, fishing, boating, diving, student, surfing, women’s, business, civic, and 
community groups with a mission to improve the water quality of the marine waters off the New 
Jersey/New York coast. We submit the following comments in opposition to the application that 
has been submitted by Ocean Wind (“the Applicant”) for an incidental harassment authorization 
(“IHA”) under the Marine Mammal Protection Act (“MMPA”) to take marine mammals during 
construction of the Applicant’s offshore wind energy development (“OWED”) project. 
 
Under Section 101(a)(5)(A) of the MMPA, citizens who engage in a specified activity (other 
than commercial fishing) within a specified geographical region may request authorization for 
incidental, but not intentional, take of “small numbers” of marine mammals pursuant to that 
activity for a period of no more than five years.1 The National Marine Fisheries Service 
(“NMFS”), which has been delegated the authority to administer the relevant legal framework, 
may allow takes under the MMPA only if the agency determines that the total number of 
authorized incidental takes during the five-year period will have only a “negligible impact” on 
the relevant species or stock.2 “Negligible impact” is, in turn, defined as an impact that is not 
reasonably likely or expected to “adversely affect the species or stock through effects on annual 
rates of recruitment or survival.”3 Finally, the applicable legal framework distinguishes between 
“Level A” takes and “Level B” takes. In the context of offshore wind energy development and 
related activities, “Level B harassment” refers to “any act of pursuit, torment, or announcement 
which has the potential to disturb a marine mammal or marine mammal stock in the wild by 
causing disruption of behavioral patterns, including, but not limited to, migration, breathing, 

 
1 16 U.S.C. § 1371(a)(5)(A)(i). 
2 Id. § 1371(a)(5)(A)(i)(I). 
3 50 C.F.R. § 18.27(c). 
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nursing, breeding, feeding, or sheltering.”4 “Level A” takings, on the other hand, refer to “any 
act of pursuit, torment, or annoyance which has the potential to injure a marine mammal or 
marine mammal stock in the wild.”5  
 
After reviewing this application, COA urges NMFS to deny the application under consideration 
because it fails to accurately capture both the severity of the impacts that the covered activities 
will have on the North Atlantic Right Whale (“NARW”), as well as the impact that the proposed 
activities will have on the recruitment and survival rates of NARWs, common bottlenose 
dolphins, and other invaluable marine mammal species that are protected under the MMPA. 
 

I. Inaccurate and Incomplete Analysis of Impacts on North Atlantic Right Whales 
 

a. Inaccurate Overestimation of North Atlantic Right Whale Population 
 
COA objects to the proposed IHA’s baseline estimation that there are 368 individual NARWs 
remaining in the wild. This estimation is, as NMFS posits, consistent with the NARW stock 
assessment in the agency’s 2021 Draft Stock Assessment Report (“SAR”). The 95% confidence 
interval for this estimation, notably, is 356-378 individuals. This confidence interval is notable 
because even the lower end of this range is higher than the most recent census taken by the North 
Atlantic Right Whale Consortium (“the Consortium”), who announced in October 2021 that just 
336 individual NARWs remain.6 NMFS apparently agrees with the Consortium’s assessment for 
most other purposes—for example, the agency’s webpage for the NARW currently reads: “The 
North Atlantic right whale is one of the world’s most endangered large whale species; the latest 
preliminary estimate suggests there are fewer than 350 remaining.”7  
 
Since the proposed IHA’s estimate of NARWs is based on a draft SAR that has not yet been 
finalized and NMFS openly defers to the Consortium’s more conservative estimate of remaining 
individuals in other published materials, COA objects to NMFS’s use of the 368-individual 
estimate in the proposed IHA, especially for purposes of calculating the percentage of remaining 
NARWs that the Applicant may incidentally harass in the course of its marine site 
characterization surveys in coastal waters between New York and Massachusetts. Even by the 
proposed IHA’s own math, the Applicant’s request take limit of 66 NARWs over five years 
amounts to 17.93% of the remaining individuals. However, when calculated using the 
Consortium’s estimate of 336 remaining individuals, the Applicant’s requested take limit of 37 
proportionally rises to 19.64% of all remaining NARWs. As a matter of transparency, NMFS 
should reject the application.  
 

b. Inaccurate Characterization of Impacts to North Atlantic Right Whales as 
Negligible 

 

 
4 16 U.S.C. § 1362(18). 
5 Id. 
6 H.M. Pettis, et al., North Atlantic Right Whale Consortium 2021 Annual Report Card: Report to the North Atlantic 
Right Whale Consortium (2022), https://www.narwc.org/uploads/1/1/6/6/116623219/2021report_cardfinal.pdf. 
7 North Atlantic Right Whale, NMFS (last accessed Apr. 4, 2022), https://www.fisheries.noaa.gov/species/north-
atlantic-right-whale. 
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Furthermore, COA objects to the conclusion that the activities covered by the proposed IHA will 
result only in Level B harassment of NARWs, as opposed to Level A harm—i.e., physical injury 
or death. COA asks that NMFS not approve the renewal because the application fails to account 
for Level A takes that (1) are reasonably likely to occur due to the activities in question and (2) 
will have more than a mere negligible impact on NARWs. In this respect, COA notes that vessel 
strikes pose one of the largest threats to NARWs. The only vessel strike avoidance measures 
included in the proposed IHA are separation distances of 500 meters from North Atlantic right 
whales, restricted vessel speeds, and operational maneuvers.8 These limited and few vessel strike 
avoidance measures are solely directed toward the vessels supporting the Applicant’s 
construction and operation activities. However, the proposed activities will also increase the risk 
of collisions between NARWs and vessel traffic unrelated to OWED activities as both navigate 
around the construction and operations in question while they occur. NMFS should not approve 
the application under consideration until its vessel strike avoidance measures fully account for 
the harm that will be realized by collisions between NARWs and non-OWED traffic that is 
displaced due to the activities covered by the IHA. 
 
In addition, COA objects to NMFS’ determination that the underwater noise generated by these 
activities will result only in Level B harassment of NARWs. NARWs rely on sound to breed, 
navigate coastlines, and find food.9 Anthropogenic noise interferes with their ability to eat, mate, 
and navigate, so it is essential to their survival that these sounds travel the ocean undisturbed. Id. 
North Atlantic right whales have been observed increasing their call amplitude with the rise of 
background noise, and noise pollution has been correlated with an increase in stress-related fecal 
hormone metabolites has been correlated with noise pollution.10 Considered together, the 
cumulative amount of underwater noise allowed by the IHA request is not just an annoyance to 
NARWs, but also has the potential to injure the NARW species stock by interfering with nearly 
one-fifth of the remaining NARWs’ ability to eat, mate, and navigate. Accordingly, COA 
requests that NMFS reject the Applicant’s IHA. The application’s failure to account for the 
Level A harms that can reasonably be expected from the construction and operation activities in 
question warrants further explanation before it would be appropriate for NMFS to issue the 
proposed IHA. 
 

c. Failure to Account for Cumulative Impacts to the North Atlantic Right Whale 
 
Next, COA objects to NMFS’s conclusion that the proposed IHA’s requested take limit of 66 
NARWs for its construction and operation activities off the NJ coast will have a negligible 
impact on the species. Even when taking this claim at face value, the agency is authorizing 
harassment of nearly twenty percent (20%) of the remaining 336 NARWs within a five-year 
span, which is significant in and of itself. Furthermore, these takes will compound upon those 
that have already occurred under the terms of the IHAs approved for Applicant’s site 
characterization and assessment activities. Under the terms of these earlier IHAs, the Applicant 

 
8 Application for Marine Mammal Protection Act Rulemaking and Letter of Authorization, OCEAN WIND OFFSHORE 
WIND FARM 125 (February 2022), https://media.fisheries.noaa.gov/2022-
03/OceanWind1OWF_2022_508APP_OPR1.pdf [hereafter “Application”]. 
9 See Richard Schiffman, How Ocean Noise Pollution Wreaks Havoc on Marine Life, YALE ENV’T 360 (Mar. 31, 
2016), http://e360.yale.edu/features/how_ocean_noise_pollution_wreaks_havoc_on_marine_life. 
10 North Atlantic Right Whale 5-Year Review, NOAA FISHERIES SERV. NE. REG’L OFFICE 11-12 (Aug. 2012), 
http://www.nmfs.noaa.gov/pr/pdfs/species/narightwhale_5yearreview.pdf 
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has already been allowed to take nine (9) NARWs.11 Approving the proposed IHA in its current 
form would effectively allow the Applicant alone to incidentally harass a cumulative total of 75 
NARWs—22.3% of the remaining population. Such widespread disruption of this vulnerable 
species through noise, electromagnetic fields (“EMF”), and other outputs from the full array of 
offshore activities related to Applicant’s OWED project will only serve to jeopardize NARW’s 
recruitment and survival by interfering with their ability to communicate with each other, find 
food, and avoid threats.  
 
On a related note, this is only one of many OWED projects for which NARW takes have been 
requested, but NMFS appears to fail to account for this cumulative impact. There are also other 
takes of NARWs authorized for other activities in the region that must be considered as well, 
including activities that are simultaneously occurring for other nearby OWED lease sites. For 
instance, Atlantic Shores has been allowed to take 17 NARWs in the waters off New York and 
New Jersey for site characterization and assessment activities since April 2020;12 Garden State 
Offshore Energy, LCC was allowed to take 14 NARWs under an IHA issued for site assessment 
and characterization activities off New Jersey and Delaware issued in June 2021;13 and Orsted 
was recently issued an IHA permitting 37 takes of NARWs for site assessment and 
characterization activities in the waters between New York and Massachusetts.14 These three 
IHAs alone allowed OWED developers to take more than 20% of the remaining NARW 
population within the last couple years, and approving the Applicant’s requested IHA in its 
current form would raise that number to 43% over the next five years.  
 
This tally, it should be noted, does not account for NARWs that OWED projects have been 
authorized to take in other areas of the species’ migratory path, such as the waters off North 
Carolina and Virginia, nor takes requested by OWED-related IHA applications that are currently 
under review. It also does not account for NARW takes authorized by IHAs issued to industries 
other than OWED. Especially due to how uniquely endangered this species is and the ongoing 
Unusual Mortality Event (“UME”) that NARWs are experiencing, an existential threat is posed 
to the species by any obstacles to even one individual’s survival.15 Consequently, the best 
scientific literature cannot and does not justify the conclusion that the cumulative impact of 
harassing nearly a quarter of the species’ 336 remaining individuals in the span of just seven 
years (the five years covered by the application under review plus the two years covered by  
preceding IHAs for site assessment and characterization) is negligible. The scale of these impacts 
is egregious for even one offshore wind project, and yet this is just one of many such projects 
under review. 
 

 
11 86 FR 26473 (May 10, 2021), https://www.federalregister.gov/documents/2021/05/14/2021-10236/takes-of-
marine-mammals-incidental-to-specified-activities-taking-marine-mammals-incidental-to. 
12 86 FR 21291 (Apr. 22, 2021), https://www.federalregister.gov/documents/2021/04/22/2021-08354/takes-of-
marine-mammals-incidental-to-specified-activities-taking-marine-mammals-incidental-to. 
13 86 FR 33676 (June 11, 2021), https://www.federalregister.gov/documents/2021/06/25/2021-13530/takes-of-
marine-mammals-incidental-to-specified-activities-taking-marine-mammals-incidental-to. 
14 87 FR 13977 (Mar. 11, 2022), https://www.federalregister.gov/documents/2022/03/11/2022-05102/takes-of-
marine-mammals-incidental-to-specified-activities-taking-marine-mammals-incidental-to. 
15 See 2017–2022 North Atlantic Right Whale Unusual Mortality Event, NATL. MARINE FISHERIES SERV. (Mar. 23, 
2022), https://www.fisheries.noaa.gov/national/marine-life-distress/2017-2022-north-atlantic-right-whale-unusual-
mortality-event. 
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In sum, the proposed IHA for Applicant’s COP would authorize a sufficient number of Level B 
harassments of NARWs that the activities in question are likely or expected to adversely affect 
NARWs—both individuals and the stock as a whole—through their effects on the species’ 
annual rates of recruitment and survival that this impact is substantial and unacceptable. 
Additionally, the activities covered by the IHA are reasonably likely to result in injury to the 
species as a whole, meaning that foreseeable Level A harms to NARWs are not covered by the 
IHA’s terms and, thus, it would be inappropriate for NMFS to approve the application under 
consideration at this time. It is imperative that NMFS exercise its authority to protect one of the 
world’s most vulnerable and critically endangered species, the North Atlantic right whale, and 
the agency should fulfill this obligation by rejecting this proposal for an IHA. If NMFS does not 
stand to protect this species by denying this IHA, it is difficult envision the NARW’s survival 
given the combined impacts, harassment, harm, and death that will befall the remaining 
population due to all of the OWED projects proposed in the Atlantic Ocean.  

II. Excessive Impacts to Other Marine Mammal Species 

In addition to COA’s objections to approval of this application in light of the effects that the 
covered activities will have on the NARW, we are deeply troubled by the variety of species and 
total numbers of individual takes that the proposed IHA would allow over the course of its five-
year term for the Applicant’s construction and operation activities. Even by the Applicant’s 
calculations, the proposed activities are projected to have a particularly severe impact on local 
stocks of Common bottlenose dolphin and Harbor seals. COA urges NMFS to deny the proposed 
IHA.  

a. Common Bottlenose Dolphins 

Common bottlenose dolphins are highly social and intelligent marine mammals, and arguably the 
most recognized and beloved cetacean. In addition to their inherent value to the American public, 
these dolphins play an important role in marine ecosystems and are increasingly important 
drivers of economic growth for tourism and related industries in the U.S.16  

Common bottlenose dolphins are found in estuarine, coastal, continental shelf, and oceanic 
waters of the western North Atlantic (“wNA”). Distinct stocks of common bottlenose dolphin 
have been identified in coastal and offshore waters off the U.S. East Coast: a smaller stock 
present in estuarine, coastal, and shelf waters from Florida to Long Island, and a larger, more 
robust stock found further offshore in deeper waters of the continental shelf from Florida to 
Canada.17 The activities covered by the proposed IHA would impose considerable harm upon 
both stocks. 

 
16 Susan Reverman, Dolphin’s Ecological Importance, SEATTLE POST-INTELLIGENCER (last accessed Apr. 5, 2022), 
https://education.seattlepi.com/dolphins-ecological-importance-5511.html; The Economics of Marine Mammals, 
MARINE MAMMAL COMMISSION (last accessed Apr. 5, 2022), 
https://www.mmc.gov/priority-topics/value-marine-mammals/. 
17 Stock Assessment for the Common Bottlenose Dolphin (Tursiops truncates truncates): Western North Atlantic 
Northern Migratory Coastal Stock, NATL. MARINE FISHERIES SERV. 67 (2021), 
https://media.fisheries.noaa.gov/2021-07/f2020_AtlGmexSARs_NmigBottlenoseDolphin.pdf?null. 
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i. Coastal stock 

The coastal stock of bottlenose dolphins in the wNA has experienced a recovery since 
experiencing an unusual mortality event (“UME”) in the late 1980s, but it is still considered a 
strategic stock for purposes of the MMPA and currently numbers roughly 6,639 individuals.18 
Nevertheless, the application under consideration reveals that Applicant’s construction and 
operation activities at this lease site will result in 14 Level A takes of dolphins in this stock and 
another 1,310 Level B takes—a whopping 19.94% of the total remaining stock.19 This projected 
impact to the coastal stock of wNA common bottlenose dolphins from the Applicant’s 
construction and operation activities is particularly egregious given the 1,410 Level B takes of 
this stock that Applicant has already been allowed for its site assessment and site characterization 
activities.20 If NMFS approves the application under consideration, the Applicant alone will be 
permitted to take a cumulative total of 40% of the vulnerable coastal wNA common bottlenose 
dolphin between the five years covered by the proposed IHA and the two IHAs that were 
previously issued for site assessment and characterization. 

The noise, EMF, and other outputs from Applicant’s construction and operation activities will 
plainly impede these dolphins’ ability to locate food, avoid predators, and communicate with 
other members of their pod, with serious implications for the recruitment and survival of the 
stock as a whole. NMFS should therefore uphold its obligation under the MMPA and deny 
Applicant’s request for this IHA. 

ii. Offshore stock 

In addition to COA’s concerns about the proposed activities’ impacts on the coastal stock of 
wNA common bottlenose dolphins, we also urge NMFS to reject this application because of the 
anticipated effect of these activities on the offshore stock of wNA common bottlenose dolphins. 
Over the course of the IHA’s five-year duration, the Applicant would be allowed to take 5,030 
dolphins from this stock, which represents more than 8% of the stock’s population.21 This figure 
is particularly alarming because these cetaceans are uniquely vulnerable to underwater noise 
from human disturbance and other forms of human-related injuries, especially because they use 
sound to communicate with each other and hunt for food.22 The noise and other disturbances 
emanating from the Applicant’s proposed activities will be an extensive disruption for the 
offshore stock of wNA common bottlenose dolphins, with clear repercussions for the stock’s 

 
18 Id. at 68; Glossary: Marine Mammal Protection Act, NATL. MARINE FISHERIES SERV. (last accessed Apr. 5, 2022), 
https://www.fisheries.noaa.gov/laws-and-policies/glossary-marine-mammal-protection-act#strategic-and-depleted-
stocks. “Strategic stock” is defined by the MMPA as a marine mammal stock: for which the level of direct human-
caused mortality exceeds the potential biological removal level; which, based on the best available scientific 
information, is declining and is likely to be listed as a threatened species under the Endangered Species Act within 
the foreseeable future; or which is listed as a threatened or endangered species under the ESA, or is designated as 
depleted under the MMPA.  
19 Application at 116. 
20 86 FR 26473, supra n.11. 
21 Application at 116. 
22 Common Bottlenose Dolphin, NATL. MARINE FISHERIES SERV. (Dec. 29, 2021), 
https://www.fisheries.noaa.gov/species/common-bottlenose-dolphin. 
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rates of recruitment and survival. COA therefore urges NMFS to reject the application under 
consideration at this time.  

b. Harbor Seals – Lack of Data 

While there are several species of seal that are anticipated to be impacted by these projects, New 
Jersey’s Department of Environmental Protection (“DEP”) has highlighted a particular lack of 
known information regarding the use of the Applicant’s OWED lease area by Harbor seals. 
Frequently spotted along both the East and West Coasts of the U.S., harbor seals are known for 
resting on floating ice with their head and rear flippers elevated in a “banana-like” position, 
leading to their popularity with excited winter beach-goers.23 Besides their wide recognition 
among the American public, harbor seals also play a major role in maintaining balance in marine 
food webs as well.24 Despite the unique importance of this species, however, COA maintains 
there is not sufficient baseline information about how harbor seals use the waters at lease site 
OCS-A 0498 to conclude that the activities covered by the proposed IHA will have a negligible 
impact on harbor seals. More specifically, a COA employee recently attended a virtual event at 
which a DEP representative indicated that, to date, no one has tracked harbor seals to understand 
the species’ pre-construction use of offshore wind energy lease areas off the NJ coast.25This 
admission strongly suggests that decisionmakers do not yet have sufficient information about the 
role of these lease areas in harbor seals’ life-cycles to substantiate the numbers of harassments 
expected to occur or the conclusion that the activities covered by the proposed IHA will not rise 
to a Level A taking under the MMPA. NMFS should therefore reject the requested IHA. This 
species must be the focus of an independent baseline assessment that more thoroughly accounts 
for the role it plays in the ecosystem before NMFS allows the activities covered by this 
application to move forward.   

As a final matter, the application under consideration identifies the type, number of vessels, and 
number of vessel trips that are anticipated during the proposed construction activities.26 
However, the application fails to explain how these factors relate to the number and type of takes 
requested. In the absence of this information, NMFS should not permit these activities to move 
forward. 

 

 
23 Harbor Seal, NATL. MARINE FISHERIES SERV. (last accessed Feb. 28, 2022), 
https://www.fisheries.noaa.gov/species/harbor-seal. 
24 Seals, INTL. FUND FOR ANIMAL WELFARE (last accessed Feb. 22, 2022), 
https://www.ifaw.org/animals/seals#:~:text=As%20one%20of%20the%20keystone,%2C%20polar%20bears%2C%2 
0and%20sharks. 
25 “Science Saturday: Offshore Wind,” LONG BEACH ISLAND FOUNDATION OF ARTS AND SCIENCES (Feb. 19, 2022). 
Specifically, the NJDEP representative identified the tracking of harbor seals off the NJ coast to understand their use 
of lease areas prior to the construction of offshore wind turbines as a project concept that NJDEP is currently 
considering. 
26 Application at 22-23. 
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For the foregoing reasons, COA urges NMFS to reject the IHA under consideration. Should you 
have any questions or would like to further discuss the concerns that COA has identified above, 
please feel free to contact us. 

Respectfully submitted, 

 

 
 
Cindy Zipf    Zachary Klein, Esq.   
Executive Director   Policy Attorney   
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Submitted electronically via ITP.Potlock@noaa.gov 

 

April 6, 2022 

 

Ms. Jolie Harrison 

Chief, Permits and Conservation Division 

Office of Protected Resources 

National Marine Fisheries Service 

1315 East-West Hwy. 

Silver Spring, MD 20910 

 

RE:  Comments on Ocean Wind’s application and request for a five-year (2023-2028) 

Letter of Authorization (LOA) for incidental take of marine mammals from 

construction activities related to the Ocean Wind 1 offshore wind project 

 

Dear Ms. Harrison, 

 

On behalf of the Natural Resources Defense Council, Conservation Law Foundation, National Wildlife 

Federation, Surfrider Foundation, Mass Audubon, NJ Audubon, All Our Energy, Whale and Dolphin 

Conservation, Wildlife Conservation Society, and Defenders of Wildlife, and our millions of members, 

we respectfully submit these comments on the application and request submitted by Ocean Wind, LLC. 

(“Ocean Wind”) to the National Marine Fisheries Service (“NMFS”) for a five-year (2023-2028) Letter of 

Authorization (“LOA”) for incidental take of marine mammals from construction activities related to the 

development of the Ocean Wind 1 offshore wind project off of New Jersey in Commercial Lease OCS-A-

0498.1 We also intend for these comments to be referred to by NMFS during the development of draft 

LOAs for other forthcoming offshore wind energy projects. 

 

Our organizations are united in support of responsibly developed offshore wind energy as a critically 

needed climate change solution, and we have long advocated for policies and actions needed to bring the 

industry to scale in an environmentally protective manner. Responsible development of offshore wind 

energy: (i) avoids, minimizes, mitigates, and monitors for adverse impacts on wildlife and habitats; (ii) 

minimizes negative impacts on other ocean uses; (iii) includes robust consultation with Native American 

tribes and communities; (iv) meaningfully engages state and local governments and stakeholders from the 

outset; (v) includes comprehensive efforts to avoid negative impacts to underserved communities; and 

(vi) uses the best available scientific and technological data to ensure science-based and stakeholder-

informed decision making. We appreciate this early opportunity to comment on Ocean Wind’s application 

in advance of the issuance of the draft LOA to help ensure the Ocean Wind 1 project advances in a 

manner that is sufficiently protective of marine mammals. 

 

The protection of the critically endangered North Atlantic right whale throughout the development of 

Ocean Wind 1, and all offshore wind projects planned off the East Coast, is of utmost concern. North 

Atlantic right whales are rapidly declining towards extinction. Fewer than 340 individual North Atlantic 

 
1 87 Fed. Reg. 12,666 (Mar. 7, 2022). 

mailto:ITP.Potlock@noaa.gov
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right whales now remain, including fewer than 70 reproductively active females.2 The species is currently 

experiencing high levels of mortalities, injuries, and sub-lethal effects resulting from vessel strikes and 

entanglement in fishing gear, underwater noise pollution is disturbing important behaviors, and climate 

change-driven shifts in the distribution and quantity and quality of its prey is causing malnourishment. 

NMFS estimates an average of 31 North Atlantic right whale mortalities occurred per year from 2015 

through 2019.3 North Atlantic right whales cannot withstand further losses or additional stress if the 

species is to reverse its decline and eventually recover.4 

 

The seriously imperiled status of the North Atlantic right whale demands implementation of the most 

stringent measures possible to safeguard this species during site assessment, construction, operations, and 

decommissioning of offshore energy projects. The increased risks of vessel collisions and direct and 

indirect noise impacts, including potential habitat displacement from the project area that may exacerbate 

existing threats, are significant and need to be fully addressed from the start. Several of our groups 

developed a suite of measures based on the best available scientific information to ensure offshore wind 

advances responsibly (see Attachment 1).5 These fundamental measures are necessary to protect the North 

Atlantic right whale from potential impacts posed by offshore wind energy development, and several 

measures offer co-benefits to other species of large whale. We urge NMFS to require these measures, or 

measures that would provide even stronger protection,6 as a condition of issuance of the five-year LOA 

for Ocean Wind 1, as well as other forthcoming projects. 

 

In addition, we would like to draw the agency’s attention to four specific concerns regarding Ocean 

Wind’s application: 

 

A. Vessel strike avoidance measures are insufficient.  

 

Vessel strikes are one of the main factors driving the North Atlantic right whale to extinction.7 Vessel 

strikes also pose a significant risk to other large whale species currently experiencing Unusual Mortality 

Events, such as humpback whales and minke whales, as well as endangered fin whales and sei whales.8 

 
2 Pettis, H.M., Pace, R.M. III, Hamilton, P.K. “North Atlantic Right Whale Consortium 2021 Annual Report Card.” Report to the 

North Atlantic Right Whale Consortium (2022). 
3 NMFS. “Information Webinar: Update on Right Whale Population and Mortality Estimates.” Atlantic Large Whale Take 

Reduction Team Webinar (Nov. 2, 2021) at 38.  
https://media.fisheries.noaa.gov/2021- 11/Nov%202%20presentation%20to%20ALWTRT.pdf. 
4 The Potential Biological Removal (“PBR”) level for the species is now 0.7, meaning that not even a single individual can be 

lost to human activities each year if the species is to avoid extinction. As NMFS is well aware, annual levels of documented 

mortalities and serious injuries far exceed this number, and recent scientific research shows that only approximately 30 percent of 
mortalities are ever documented. See NMFS. “2017–2022 North Atlantic Right Whale Unusual Mortality Event.” 

https://www.fisheries.noaa.gov/national/marine-life-distress/2017-2022-north-atlantic-right-whale-unusual-mortality-event; and 

Pace III, R. M., Williams, R., Kraus, S. D., Knowlton, A. R. and Pettis, H. M., “Cryptic mortality of North Atlantic right whales,” 

Conservation Science and Practice, e346 (2021). 
5 Attachment 1 is also available online: https://www.nrdc.org/resources/essential-mitigation-measures-protect-right-whales-

during-all-phases-offshore-wind 
6 For example, technological advancements now support a minimum requirement of 15 dB noise reduction and attenuation. 
7 NMFS. “2017–2022 North Atlantic Right Whale Unusual Mortality Event,” supra. 
8 NMFS. “2016–2022 Humpback Whale Unusual Mortality Event Along the Atlantic Coast.” 

https://www.fisheries.noaa.gov/national/marine-life-distress/2016-2022-humpback-whale-unusual-mortality-event-along-atlantic-

coast; NMFS. “2017–2022 Minke Whale Unusual Mortality Event along the Atlantic Coast.” 

https://www.fisheries.noaa.gov/national/marine-life-distress/2017-2022-minke-whale-unusual-mortality-event-along-atlantic-
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Reducing speeds to no more than 10 knots for all vessels is the most effective way to prevent serious 

injury and mortality to marine mammals and sea turtles from vessel strikes. We urge the agency to act 

expeditiously to require all vessels operating where right whales are or are expected to occur to travel at 

10 knots or less, including offshore wind vessels operating within and transiting to and from the project 

site to be permitted under this incidental take regulation (“ITR”).  

 

The amount of vessel activity associated with the development of Ocean Wind 1 is significant. Ocean 

Wind’s application anticipates that the maximum number of return trips for all vessel types across the five 

years of authorization will exceed 3,000 return trips.9 The vessel strike avoidance measures set forth in 

Ocean Wind’s application are insufficient for the following reasons. First, any interaction between a 

vessel and a whale poses a risk of serious injury or mortality, particularly for vessels traveling at speeds 

of more than 10 knots. Second, the dire conservation status of the North Atlantic right whale means that 

even a single vessel strike poses an unacceptable risk as it will have population-level consequences.10 

Third, while near real-time monitoring technologies may hold promise for improving detection 

probability of North Atlantic right whales, their effectiveness relative to a 10-knot speed restriction is as 

yet unproven. Pending technological advancements,11 NMFS must implement a year-round 10-knot 

speed restriction on all vessels, regardless of size, associated with the Ocean Wind 1 project to 

prevent any further vessel strikes of North Atlantic right whales or other vulnerable species.  

 

B. Seasonal restrictions on pile driving must be based on best available scientific information. 

 

NMFS should use the best available scientific information on presence and abundance of North 

Atlantic right whales when considering seasonal restrictions to protect the species, and minimize 

impacts to other marine mammal species in the Ocean Wind 1 development area off New Jersey. 

Ocean Wind proposes a four-month seasonal restriction on impact pile driving from January 1 through 

April 30 to minimize impacts to North Atlantic right whales.12 However, these dates do not reflect the 

best available scientific information in the Mid-Atlantic where right whales are often detected outside of 

this time period. In addition to the Roberts et al. habitat-density model, NMFS should consider data and 

information from regional shipboard and aerial surveys, acoustic detections, photo-identification data, 

stranding data, a series of Dynamic Management Areas (“DMAs”) declared by NMFS pursuant to ship 

strike rule, and prey data. Further, while NMFS must minimize existing and potential stressors to the 

North Atlantic right whale, the agency must also address potential impacts to other protected large whale 

and small cetacean species. It is therefore imperative that NMFS fully account for the consequences of 

any proposed North Atlantic right whale seasonal restriction on other protected species and evaluate 

alternative risk reduction strategies sufficiently protective of multiple species. Requiring a robust and 

scientifically proven near real-time monitoring and mitigation system for North Atlantic right whales and 

 
coast; Schoeman, R. P., Patterson-Abrolat, C. and Plön, S. "A global review of vessel collisions with marine animals." Frontiers 
in Marine Science 7 (2020): 292. https://www.frontiersin.org/articles/10.3389/fmars.2020.00292/full. 
9 Ocean Wind 1 LOA application at p. 22, Table 1-1. (Any redundancy in number of vessel trips across development activities is 

not noted in the Table). 
10 Following that PBR is now 0.7. 
11 Our recommendations in Attachment 1 state that offshore wind project proponents may develop, in consultation with NMFS, 

an “Adaptive Plan” that modifies the 10-knot vessel speed restriction requirement. However, the monitoring methods that inform 

the Adaptive Plan must be proven effective using vessels traveling 10 knots or less and following a scientific study design. If the 

resulting Adaptive Plan is scientifically proven via an independently peer-reviewed and published scientific study to be equally 
or more effective than a 10-knot speed restriction, the Adaptive Plan could be used as an alternative to a 10-knot speed restriction. 
12 Ocean Wind 1 LOA application at pp. 59-60. 
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other endangered and protected species for use during impact pile driving and potentially other noise-

generating activities would support the development of alternatives. 

 

C. Commencement of impact pile driving during periods of darkness or poor visibility must be 

prohibited. 

 

Ocean Wind requests authorization to commence impact pile driving after dark in order to “meet schedule 

requirements.”13 We are extremely concerned by this request. As the acoustic models for the project 

demonstrate, impact pile driving generates levels of noise harmful to marine mammals over large 

distances.14 Based on the limitations of currently available monitoring methods and technologies, the 

detection probability of North Atlantic right whales and other protected species during darkness and 

periods of poor visibility (i.e., rain, fog, etc.) will be reduced relative to clear visibility conditions. It is 

imperative that no North Atlantic right whale, or other marine mammal species, is present in the 

applicable Clearance Zone when pile driving starts (see, also, Section D). Therefore, NMFS must 

require Ocean Wind to commence impact pile driving only during periods of good visibility (i.e., 

daylight and clear weather conditions). Impact pile driving started during good visibility conditions can 

then continue after dark, as necessary, providing the best available infrared technologies are used to 

support visual monitoring of the clearance and exclusion zones during periods of darkness (see 

Attachment 1). 

 

D. Clearance and Exclusion zones are under-protective. 

 

NMFS’ reliance on a 160 dB (re 1 µPa2s) threshold for behavioral harassment is not supported by the best 

available scientific information and such reliance grossly underestimates Level B take.15 As previously 

noted, behavioral disturbance of North Atlantic right whales must be minimized to the greatest extent 

possible if the species is to be adequately protected. For impact pile driving with a minimum noise 

reduction/attenuation level of 10-12 dB (re 1 µPa2s), the following minimum Clearance and Exclusion 

Zone distances16 should be required for the Ocean Wind 1 project for pile-driven foundations: 

 

 
13 Ocean Wind 1 LOA application at pp. 29-30. 
14 Exposure ranges for impact pile driving for North Atlantic right whales based on animal movement modeling are estimated to 

be up to 2.03 km for Level A take and 3.35 km for Level B take (winter, 2 piles per day). As discussed in Section D of this letter, 
the estimate for Level B take is not based on best available scientific information and underestimates exposure range. Ocean 

Wind 1 LOA application at p. 44, Table 1-11. 
15 See, e.g., Gomez, C., Lawson, J.W., Wright, A.J., Buren, A.D., Tollit, D. and Lesage, V. “A systematic review on the 

behavioural responses of wild marine mammals to noise: the disparity between science and policy,” Canadian Journal of 
Zoology, vol. 94, pp. 801-819 (2016); Tyack, P.L., and Thomas, L. “Using dose-response functions to improve calculations of 

the impact of anthropogenic noise,” Aquatic Conservation: Marine and Freshwater Ecosystems, vol. 29, pp. 242-253 (2019). 

See, also, Letter from the Marine Mammal Commission to Ms. Jolie Harrison, Chief, Permits and Conservation Division, 

Office of Protected Resources, National Marine Fisheries Service, regarding the IHA requested by Orsted Wind LLC. (June 
13, 2018). https://www.mmc.gov/wp-content/uploads/18-06-13-Harrison-Orsted-Bay-State-IHA.pdf. The Marine 

Mammal Commission “…remains concerned that NMFS’ current behavior thresholds do not reflect the current state of 

understanding regarding the temporal and spectral characteristics of various sound sources and their impacts on marine 

mammals.” 
16 The minimum Clearance Zone and Exclusion Zone distances are designed to offer North Atlantic right whales additional 

protection from behavioral harassment given the under-protective nature of the 160 dB re 1 μPa2s threshold for impulsive 

sources, while also being of a size that is feasible to monitor using a combination of visual and acoustic detection methods. 
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1. A visual Clearance Zone and Exclusion Zone must extend at minimum 5,000 m in all 

directions from the location of the driven pile. 

2. An acoustic Clearance Zone must extend at minimum 5,000 m in all directions from the 

location of the driven pile. 

3. An acoustic Exclusion Zone must extend at minimum 2,000 m in all directions from the 

location of the driven pile. 

 

In addition, Clearance and Exclusion Zone distances for other large whale species must be designed in a 

manner that eliminates Level A take and minimizes behavioral harassment to the fullest extent possible. 

  

 

Finally, in proceeding with permitting offshore wind energy development off the East Coast, NMFS 

should analyze the cumulative risk to North Atlantic right whales and other marine mammal species. We 

remain extremely concerned about the cumulative impacts of all phases of offshore wind energy 

development on North Atlantic right whales and other marine mammal species. Based on Ocean 

Wind’s own acoustic and impact analysis, marine mammals will experience up to 488 potential exposures 

to Level A harassment and 14,320 potential exposures to Level B harassment during activities related to 

the Ocean Wind 1 project. Across the LOA’s five-year issuance, North Atlantic right whales are expected 

to be behaviorally harassed by noise from project activities up to 66 times, potentially affecting more than 

17 percent of the remaining population.17 Although not analyzed in the LOA application, vessel strike risk 

is also a significant concern.  

 

Ocean Wind 1 is one of 17 offshore wind projects currently being permitted off the East Coast, and new 

regional leasing processes are underway in the New York Bight, Central Atlantic, and Southeast regions. 

NMFS must not avoid the responsibility of assessing cumulative impacts to North Atlantic right whales 

and other marine mammal species posed by these multiple projects and leasing phases, and factoring 

considerations of those cumulative impacts into the requirements for individual projects. Requirements 

that avoid and minimize risks at the outset, such as foundation types that can be installed without pile 

driving, ambitious noise reduction and attenuation targets, and blanket vessel speeds of 10 knots or less, 

will help ensure the industry can advance responsibly at the scale and pace needed to meet the ambitious 

and necessary clean energy goals set forth by the Biden-Harris Administration. 

 

 

Thank you in advance for considering our comments and please don’t hesitate to contact us 

(fkershaw@nrdc.org) if you have any questions or require further information. 

 

Sincerely, 

 

Francine Kershaw, Ph.D. 

Senior Scientist, Oceans Division 

Natural Resources Defense Council 

 
17 Level A exposures are also anticipated but are not requested due to the proposed mitigation measures in the LOA application. 
Noting the deficiencies in the mitigation measures in the LOA application, we can only support this assumption if the mitigation 

measures are strengthened to meet or go beyond the requirements described in Attachment 1.  
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Introduction 
With an estimated 336 individuals remaining in 2020,1 the North Atlantic right whale is in dire straits. Extremely 
vulnerable to vessel strikes, entanglement in fishing gear, and underwater noise pollution, malnourished and 
fighting to adapt to climate change, the species cannot withstand further losses or any additional stress.2 As we 
establish America’s important new offshore wind energy industry to transition us away from harmful fossil 
fuels, we must follow the principles of the mitigation hierarchy and avoid, minimize, and mitigate any impacts 

to this species.3  

The seriously imperiled status of the North Atlantic right whale demands the implementation of the most 
stringent measures to safeguard this species during site assessment, construction, operations, and 
decommissioning of offshore wind energy projects. Risks from vessel collision and direct and indirect noise 
impacts on right whales, including potential habitat displacement that may exacerbate existing threats, need to 
be fully addressed from the start. Strong right whale protections are required to fulfill federal legal 
requirements for protecting marine mammals and endangered species4 and will ensure we can achieve the 
administration’s commitment to deploy 30 GW of offshore wind energy by 2030 while protecting biodiversity, 
cultural resources, and ocean uses.5  

Several science-based solutions and new technologies are now available to avoid or minimize the potential 
noise and vessel impacts stemming from offshore wind energy development:  

 
1   New England Aquarium, “Population of North Atlantic right whales continues its downward trajectory.” Press release (Oct. 25, 2021). 

https://www.neaq.org/about-us/news-media/press-kit/press-releases/population-of-north-atlantic-right-whales-continues-its-
downward-trajectory/. 

2   NOAA Fisheries, “2017-2021 North Atlantic right whale Unusual Mortality Event.” https://www.fisheries.noaa.gov/national/marine-
life-distress/2017-2021-north-atlantic-right-whale-unusual-mortality-event. 

3  See, e.g., CSBI (2015). “A cross-sector guide for implementing the mitigation hierarchy.” Prepared by the Biodiversity Consultancy on 
behalf of IPIECA, ICMM and the Equator Principles Association: Cambridge UK. http://www.csbi.org.uk/wp-
content/uploads/2017/10/CSBI-Mitigation-Hierarchy-Guide.pdf. 

4   All marine mammals are protected under the Marine Mammal Protection Act and strong protections for other endangered and at-risk 
marine mammal species, including those currently experiencing Unusual Mortality Events (including humpback whales and minke 
whales), as well as species highly sensitive to noise (e.g., harbor porpoise), are also essential.  

5   The White House, “Briefing Room FACT SHEET: Biden Administration Jumpstarts Offshore Wind Energy Projects to Create Jobs.” 
https://www.whitehouse.gov/briefing-room/statements-releases/2021/03/29/fact-sheet-biden-administration-jumpstarts-offshore-
wind-energy-projects-to-create-jobs/. 
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• Noise: Quieter foundation technologies such as gravity-based or suction bucket (or “caisson”) foundations 
eliminate the need for pile driving and thus one of the most impactful offshore wind activities on right 
whales and other marine life. We urge the use of quieter foundations during offshore wind energy project 
installation and stress the importance of providing full consideration, when feasible, to selecting these 
options as the preferred alternative. If pile driving must occur, effective noise reduction and attenuation 
technologies are commercially available6 and near real-time monitoring technologies that can be used to 
trigger mitigation measures are being tested or are already being used by other sectors.7 Pending further 
study, we also recommend the use of direct drive turbines as opposed to turbines with a gear box, as direct 
drive turbines may emit lower noise levels8 and reduce the risk of behavioral disturbance or habitat 
displacement of North Atlantic right whales and other species during the operation phase of development.9 

 

• Vessels: Science is unequivocal on the value of vessel speed restrictions in reducing mortalities of right 
whales (and other large marine fauna) from vessel collisions.10 Service operating vessels that host 
construction workers and technicians for multiple days at sea reduce the pressure on limited transit times 

between the port and the lease area and can help developers meet speed requirements. 

The mitigation measures presented in this document are based on best available scientific information and are 
needed to ensure offshore wind advances responsibly. These fundamental requirements are necessary to 
protect the critically endangered North Atlantic right whale from potential impacts posed by offshore wind 
energy development. Measures that offer co-benefits to other large whale species are also noted. These 
recommendations may change as new scientific and/or technological advancements occur, and additional 
recommendations may be developed for other marine species. The measures are designed to first avoid, and 
then minimize and mitigate potential impacts during the site assessment and characterization, construction, 
and operation phases.11 Mitigation measures for the repowering and decommissioning phases of offshore wind 

energy development will be developed, as needed. 

We present two sets of mitigation recommendations for the construction period: one set for pile-driven 
foundations that includes seasonal restrictions, a prohibition on pile driving at night, requirements for noise 
reduction technologies, and large monitoring zones (section 2), and a more limited set for quieter gravity-based 
and suction bucket foundations (section 3). 

 
6   See, e.g., “AdBm Noise Mitigation System.” AdBm Technologies. https://adbmtech.com/ 
7   See, e.g., Coutinho, R.W. and Boukerche, A. (2021). “North Atlantic Right Whales Preservation: A New Challenge for Internet of 

Underwater Things and Smart Ocean-Based Systems.” IEEE Instrumentation & Measurement Magazine, 24(3), 61-67; Kowarski, K.A., 
Gaudet, B.J., Cole, A.J., Maxner, E.E., Turner, S.P., Martin, S.B., Johnson, H.D. and Moloney, J.E. (2020). “Near real-time marine 
mammal monitoring from gliders: Practical challenges, system development, and management implications.” The Journal of the 
Acoustical Society of America, 148(3), 1215-1230; Johnson, H., Morrison, D. and Taggart, C. (2021). “WhaleMap: a tool to collate and 
display whale survey results in near real-time.” Journal of Open Source Software, 6(62), 3094; Vickers, W., Milner, B., Risch, D., & Lee, 
R. (2021). “Robust North Atlantic right whale detection using deep learning models for denoising.” Journal of the Acoustical Society of 
America, 149, 3797. 

8   Stöber, U. and Thomsen, F. (2021). “How could operation sound from future offshore wind turbines impacts marine life?” The Journal 
of the Acoustical Society of America, 149, 1791. 

9   While gravity-based and suction bucket foundations avoid the impacts of pile driving noise, their installation is not necessarily noise 
free, and the potential use of dynamic positioning systems and other noise related to installation vessels may still lead to some level 
of behavioral disturbance. As gravity-based and suction bucket foundations are new technologies in the U.S., it will be important to 
monitor the levels of noise emitted during installation at the source and model the level of potential noise exposure to large whales 
and other marine mammals, to inform the most appropriate mitigation approaches for future offshore wind energy projects for which 
these foundation types are used. 

10 A reduction in vessel speed has been successful in reducing collision risk and is the preferred measure to implement when vessels 
cannot be re-routed. Schoeman, R.P., Patterson-Abrolat, C. and Plön, S. (2020). “A global review of vessel collisions with marine 
animals.” Frontiers in Marine Science, 7, 292. 

11 This document should be considered together with other ENGO recommendations on how to advance offshore wind energy 
development in a responsible manner, including the importance selecting sites that offer the least environmental impact. 
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Section 1. Mitigation recommendations during site assessment and characterization 
 

i. Prohibit site assessment and site characterization activities during times of highest risk: 
1. Site assessment and characterization activities involving high resolution geophysical survey 

equipment with noise levels that could injure or harass large whales (defined throughout this 
section as: source levels at frequencies between 7 and 35 kHz) should not occur during periods of 
highest risk to North Atlantic right whales. These periods are defined as times of highest relative 
density of animals during foraging and migration, and times when mother-calf pairs, pregnant 
females, surface active groups (indicative of breeding or social behavior), or aggregations of three 
or more whales (indicative of feeding or social behavior) are, or are expected to be, present. Time 
periods must be defined based on the best available scientific information. 

2. If a near real-time monitoring system and mitigation protocol for North Atlantic right whales and 
other large whale species is developed and scientifically validated, the system and protocol may be 
used to dynamically manage the timing of site assessment and characterization activities to ensure 
those activities are undertaken during times of lowest risk for all relevant large whale species. The 
development of such a protocol is particularly important where foraging aggregations of other 
large whale species are observed coincident with the times that pile driving would most likely be 
undertaken based on times of lower relative risk to North Atlantic right whales.  
 

ii. Require diel restrictions on site assessment and characterization activities: 
1. Site assessment and characterization activities must not be initiated within 1.5 hours of civil sunset 

or in times of low visibility when the visual “clearance zone” and “exclusion zone” (as defined 
below) cannot be visually monitored, as determined by the lead Protected Species Observer (PSO)12 
on duty. 
 

iii. Require the following clearance zone and exclusion zone distances prior to activities known to injure 
or harass large whales: 
1. A visual clearance zone and exclusion zone of at least 500 m for all large whale species and 1,000 m 

for North Atlantic right whales must be established around each vessel conducting activities with 
noise levels that could result in injury or harassment to large whales. 

2. An acoustic clearance zone and exclusion zone of at least 1,000 m must be established for North 
Atlantic right whales around each vessel conducting activities with noise levels that could result in 
injury or harassment to large whales. 

3. If a large whale is detected within the 1000 m clearance zone but the species cannot be identified, 
it must be assumed to be a North Atlantic right whale. 
 

iv. Require shutdown of activities if a large whale is detected visually or acoustically: 
1. If a North Atlantic right whale or other large whale species is visually or acoustically detected within 

the relevant clearance zone, site assessment and characterization activities with noise levels that 
could result in injury or harassment to large whales must not be initiated. 

2. If a North Atlantic right whale or other large whale species is visually detected within the visual 
exclusion zone, site assessment and characterization activities with noise levels that could result in 
injury or harassment to large whales must be halted. 

3. If a North Atlantic right whale is acoustically detected within the acoustic exclusion zone, site 
assessment and characterization activities with noise levels that could result in injury or 
harassment to large whales must be halted. 

 
12 The term “PSO” refers to an individual with a current NOAA Fisheries approval letter as a Protected Species Observer 



 

 
April 2022 4 

4. Once halted, site assessment and characterization activities may resume following the methods set 
forth in subsection (v) and after the lead PSO confirms no North Atlantic right whales or other large 
whale species have been detected within the relevant acoustic and visual clearance zones. 
 

v. Require robust monitoring protocols during pre-clearance and when site assessment and 
characterization activities are underway: 
1. Monitoring of the acoustic clearance zone must be undertaken using near real-time passive 

acoustic monitoring (PAM)13 and must be undertaken from a vessel other than the survey vessel, or 
from a stationary unit, to avoid the hydrophone being masked by the survey vessel or 
development-related noise. 

2. Monitoring of the visual clearance zone must be undertaken by vessel-based PSOs stationed on the 
survey vessel to enable monitoring of the entire 1,000 m clearance zone for North Atlantic right 
whales and other large whale species. On each vessel, there must be a minimum of four PSOs 
following a two-on, two-off rotation, each responsible for scanning no more than 180° of the 
horizon. 

3. Acoustic and visual monitoring must be required, and monitoring must begin at least 30 minutes 
prior to the commencement or re-initiation of site assessment and characterization activity and 
must be conducted throughout the duration of activity. 
 

vi. Require mandatory vessel speed restrictions: 
1. All Project-associated vessels must adhere to a 10-knot speed restriction at all times except for 

reasons of safety, and in all places except in limited circumstances where the best available 
scientific information demonstrates that whales do not occur in the area. 

2. Project proponents may develop, in consultation with National Oceanic and Atmospheric 
Administration (NOAA) Fisheries, an “Adaptive Plan” that modifies these vessel speed restrictions. 
However, the monitoring methods that inform the Adaptive Plan must be proven effective using 
vessels traveling 10 knots or less and following a scientific study design. If the resulting Adaptive 
Plan is scientifically proven14 to be equally or more effective than a 10-knot speed restriction, the 
Adaptive Plan could be used as an alternative to a 10-knot speed restriction. 
 

vii. Implement other vessel-related measures: 
1. All personnel working offshore must receive training on observing and identifying North Atlantic 

right whales and other large whale species. 
2. Vessels must maintain a separation distances of 500 m for North Atlantic right whales, and 100 m 

for other large whale species, maintain a vigilant watch for North Atlantic right whales and other 
large whale species, and slow down or maneuver their vessels as appropriate to avoid a potential 
interaction with a North Atlantic right whale or other large whale species. 

3. All vessels responsible for crew transport should use thermal detection systems to supplement 
visual monitoring of marine mammals. 
 

viii. Require underwater noise reduction to the fullest extent feasible: 
1. The impacts of underwater noise must be minimized to the fullest extent feasible, including 

through the use of technically and commercially feasible and effective noise reduction and 
attenuation measures. For example, project proponents should select and operate sub-bottom 

 
13 Throughout this document “PAM” refers to a real-time passive acoustic monitoring system, with equipment bandwidth sufficient to 

detect the presence of vocalizing North Atlantic right whales and/or if available at the time of construction other similar high 
performance sound monitoring systems and arrays).   

14 I.e., via a peer-reviewed scientific study.   
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profiling systems at power settings that achieve the lowest practicable source level for the 
objective. 
 

ix. Require mandatory reporting of all North Atlantic right whale and other large whale detections: 
1. Project proponents must report all visual observations and acoustic detections of North Atlantic 

right whales to NOAA Fisheries or the United States Coast Guard as soon as possible and no later 
than the end of the PSO shift. We note that, in some cases, such as with the use of near real-time 
autonomous buoy systems, the detections will be reported automatically on a pre-set cycle. 

2. Project proponents must immediately report an entangled or dead North Atlantic right whale or 
other large whale species to NOAA Fisheries, the Marine Animal Response Team (1-800-900-3622) 
or the United States Coast Guard immediately via one of several available systems (e.g., phone, 
app, radio). Methods of reporting are expected to advance and streamline in the coming years, and 
projects should commit to supporting and participating in these efforts. 

3. Quarterly reports of PSO sightings data must be made publicly available to inform marine mammal 
science and protection.  
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Section 2: Mitigation recommendations for pile-driven foundations  
 

i. Prohibit pile driving during times of highest risk (North Atlantic right whales only):  
1. Pile driving must not occur during periods of highest risk to North Atlantic right whales, defined as 

times of highest relative density of animals during foraging and migration, and times when mother-
calf pairs, pregnant females, surface active groups (indicative of breeding or social behavior), or 
aggregations of three or more whales (indicative of feeding or social behavior) are, or are expected 
to be, present. Time periods must be defined based on the best available scientific information.  

2. If a near real-time monitoring system and mitigation protocol for North Atlantic right whales and 
other large whale species is developed and scientifically validated, the system and protocol may be 
used to dynamically manage the timing of pile driving and other construction activities to ensure 
those activities are undertaken during times of lowest risk for all relevant large whale species. The 
development of such a protocol is particularly important where foraging aggregations of other 
large whale species are observed coincident with the times that pile driving would most likely be 
undertaken based on times of lower relative risk to North Atlantic right whales.  
 

ii. Restrict pile driving activity at night and during periods of low visibility (all large whale species):  
1. Pile driving must not be initiated within 1.5 hours of civil sunset or in times of low visibility when 

the visual “clearance zone” and “exclusion zone” (as hereinafter defined) cannot be visually 
monitored, as determined by the lead PSO on duty.  

2. Pile driving may continue after dark only if the activity commenced during daylight hours and must 
proceed for human safety or installation feasibility reasons,15 and if required night-time monitoring 
protocols are followed (see subsection (v)). 
 

iii. Require underwater noise reduction levels based on best commercially available technology (all 
large whale species):  
1. A combination of near field16 and far field noise mitigation,17 and/or a combination system18 

expected to achieve at least 15dB (SEL) noise attenuation is required.19 A minimum of 10 dB (SEL) 
must be attained in the field during construction in combined noise reduction and attenuation. 

 
15 Throughout this document, “installation feasibility” refers to ensuring that the pile installation event results in a usable foundation for 

the wind turbine (i.e., foundation installed to the target penetration depth without refusal and with a horizontal foundation/tower 
interface flange). In the event that pile driving has already started and nightfall occurs, the lead engineer on duty will make a 
determination through the following evaluation: 1) Use the site-specific soil data on the pile location and the real-time hammer log 
information to judge whether a stoppage would risk causing piling refusal at re-start of piling; and 2) Check that the pile penetration is 
deep enough to secure pile stability in the interim situation, taking into account weather statistics for the relevant season and the 
current weather forecast. Such determinations by the lead engineer (or their alternate) on duty will be made for each pile location as 
the installation progresses and not for the site as a whole. This information will be included in the reporting for the project. 

16 E.g., reduced blow resonant panel noise abatement system (e.g., AdBm Noise Mitigation System. https://adbmtech.com/), 
hydrosound damper (e.g., OffNoise-Solutions Hydro-Sound-Damper-System (HSD-System). https://www.offnoise-solutions.com/), 
isolation casing (Noise Mitigation Screen (NMS)), and dewatered cofferdam (see Koschinski, S. and Lüdemann. K. (2020). “Noise 
mitigation for the construction of increasingly large offshore wind turbines: Technical options for complying with noise limits.” Report 
commissioned by the Federal Agency for Nature Conservation, Isle of Vilm, Germany. https://tethys.pnnl.gov/publications/noise-
mitigation-construction-increasingly-large-offshore-wind-turbines.) 

17 E.g., single bubble curtain. 
18 E.g., double bubble curtain. 
19 Taking, as a baseline, projections from prior noise measurements of unmitigated piles from Europe and North America. We note that 

combination systems using best available technology have achieved noise reduction levels 25 dB or more in the field. The goal should 
be to achieve the greatest noise reduction level possible, in line with the principles of the mitigation hierarchy. Greater noise 
reduction levels could also provide more flexibility for developers. See, e.g., AdBm Demonstration at Butendiek Offshore Wind Farm 
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2. Field measurements must be conducted on the first pile installed and data must be collected from 
a random sample of piles throughout the construction period. We do not support field testing using 
unmitigated piles. 

3. Sound source validation reports of field measurements must be evaluated by both BOEM and 
NOAA Fisheries prior to additional piles being installed and be made publicly available.  
 

iv. Require the following clearance zone distances prior to pile driving and exclusion zone distances 
during pile driving (for a minimum of 10-12 dB noise reduction (see subsection (iii)); North Atlantic 
right whales only):  
1. A visual clearance zone and exclusion zone must extend at minimum 5,000 m in all directions from 

the location of the driven pile.  
2. An acoustic clearance zone must extend at minimum 5,000 m in all directions from the location of 

the driven pile.  
3. An acoustic exclusion zone must extend at minimum 2,000 m in all directions from the location of 

the driven pile.  
4. Clearance and exclusion zone distances for other large whale species must be designed in a manner 

that eliminates Level A take and minimizes behavioral harassment to the full extent practicable.  
 

v. Require shutdown of activities if a large whale is detected visually or acoustically (for a minimum of 
10-12 dB noise reduction (see subsection (iii)); North Atlantic right whales only):  
1. Pile driving must not be initiated when monitoring methods defined in subsection (vi) result in 

either an acoustic detection within the acoustic clearance zone or a visual detection within the 
visual clearance zone of one or more North Atlantic right whales.  

2. Pile driving must not be initiated or, if already underway, must be shut down, unless continued pile 
driving activities are necessary for reasons of human safety or installation feasibility, when 
monitoring methods defined in subsection (vi) result in acoustic detection within the acoustic 
exclusion zone or a visual detection within the visual exclusion zone of one or more North Atlantic 
right whales.  

3. Pile driving must be shut down, unless continued pile driving activities are necessary for reasons of 
human safety or installation feasibility, if a North Atlantic right whale is visually detected by PSOs at 
any distance from the pile.  

4. Once halted, pile driving may resume only after using the methods set forth in subsection (vi) and 
the lead PSO confirms no North Atlantic right whales or other large species have been detected 
within the relevant acoustic and visual clearance zones.  
 

vi. Require robust near real-time monitoring protocols during pre-clearance and when pile driving 
activity is underway (all large whale species):  
1. Monitoring of the acoustic clearance and exclusion zone must be undertaken using near real-time 

PAM, assuming a detection range of at least 10,000 m, and must be undertaken from a vessel other 
than the pile driving vessel, or from a stationary unit, to avoid the hydrophone being masked by the 
pile driving vessel or development-related noise.  

2. Monitoring of the visual clearance and exclusion zones must be undertaken by vessel based PSOs 
stationed at the pile driving site and on additional vessels circling the pile driving site, as needed. 
On each vessel, there must be a minimum of four PSOs following a two-on, two-off rotation, each 
responsible for scanning no more than 180° of the horizon per pile driving location. Additional 
vessels must survey the clearance and exclusion zones at speeds of 10 knots or less.  

 
with Ballast Nedam “Attenuation of up to 36.8 dB was realized across all hammer strikes at this location.” 
https://tethys.pnnl.gov/sites/default/files/publications/AdBm-2014.pdf. 
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3. Acoustic and visual monitoring must begin at least 60 minutes prior to the commencement or re-
initiation of pile driving and must be conducted throughout the duration of pile driving activity. 
Visual monitoring must continue until 30 minutes after cessation of pile driving.  

4. Infrared technology must be used to support visual monitoring during any pile driving activities that 
extend into periods of darkness.  

5. Additional observers and monitoring technologies (e.g., infrared, drones, hydrophones) must be 
deployed, as needed, to ensure the ability to monitor the established clearance and exclusion 
zones, including during periods of darkness or poor visibility. 
 

vii. Require mandatory vessel speed restrictions (all large whale species):  
1. All Project-associated vessels must adhere to a 10-knot speed restriction at all times except in 

limited circumstances where the best available scientific information demonstrates that whales do 
not use the area.  

2. Project proponents may develop, in consultation with NOAA Fisheries, an “Adaptive Plan” that 
modifies these vessel speed restrictions. However, the monitoring methods that inform the 
Adaptive Plan must be proven effective using vessels traveling 10 knots or less and following a 
scientific study design. If the resulting Adaptive Plan is scientifically proven to be equally or more 
effective than a 10-knot speed restriction, the Adaptive Plan could be used as an alternative to a 
10-knot speed restriction.  

 
viii. Implement other vessel-related measures (all large whale species):  

1. All personnel working offshore must receive training on observing and identifying North Atlantic 
right whales and other large whale species.  

2. Vessels must maintain a separation distance of 500 m for North Atlantic right whales and 100 m for 
other large whale species, maintain a vigilant watch for North Atlantic right whales and other large 
whale species, and slow down or maneuver their vessels as appropriate to avoid a potential 
interaction with a North Atlantic right whale or other large whale species. 

3. All vessels responsible for crew transport (i.e., service operating vessels) should use automated 
thermal detection systems to assist monitoring efforts while vessels are in transit, maintaining a 
speed of 10 knots.  
 

ix. Require mandatory reporting of all North Atlantic right whale and other large whale detections:  
1. Project proponents must report all visual observations and acoustic detections of North Atlantic 

right whales to NOAA Fisheries or the United States Coast Guard as soon as possible and no later 
than the end of the PSO shift. We note that, in some cases, such as with the use of near real-time 
autonomous buoy systems, the detections will be reported automatically on a pre-set cycle.  

2. Projects must immediately report an entangled or dead North Atlantic right whale or other large 
whale species to NOAA Fisheries, the Marine Animal Response Team (1-800-900-3622), or the 
United States Coast Guard immediately via one of several available systems (e.g., phone, app, 
radio). Methods of reporting are expected to advance and streamline in the coming years, and 
BOEM should require projects to commit to supporting and participating in these efforts. 

3. Quarterly reports of PSO sightings data must be made publicly available to inform marine mammal 

science and protection. 
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Section 3: Mitigation recommendations for gravity-based and suction bucket 

foundations 
 
As stated above, quieter gravity-based and suction bucket foundations offer significant environmental benefits 
over pile driven foundations, require decreased noise mitigation and monitoring measures, and may enable 
flexibility in construction timing. The installation of quieter foundations may still pose some disruption to North 
Atlantic right whales and the risk of vessel strike remains. We offer the following recommendations out of full 
precaution for the species, until we can monitor the installation process and better understand the potential 
risk. 

 

i. Require clearance zone and exclusion zone distances that will eliminate Level A take and minimize 
behavioral harassment:  
1. Clearance and exclusion zone distances for North Atlantic right whales and other large whale 

species must be designed to eliminate Level A take and minimize behavioral harassment to the full 
extent practicable during the installation of gravity-based or suction bucket foundations, 
considering noise levels expected to be generated during installation. 
 

ii. Require shutdown of activities if a large whale is detected visually or acoustically: 
1. Installation of gravity-based and suction bucket foundations must not be initiated when the 

application of monitoring methods defined in subsection (iii) results in a detection of a North 
Atlantic right whale or other large whale species within the relevant clearance zone (as defined 
based on noise levels expected during installation; see subsection (i)). 

2. Installation of gravity-based and suction bucket foundations must be halted, unless continued 
installation activities are necessary for reasons of human safety or installation feasibility, when the 
application of monitoring methods defined in subsection (iii) results in a detection of a North 
Atlantic right whale or other large whale species within the relevant exclusion zone (as defined 
based on noise levels expected during installation; see subsection (i)).  

3. Once halted, installation may resume after use of the methods set forth in subsection (iii) and the 
lead PSO confirms no North Atlantic right whales or other large species have been detected within 
the relevant clearance zones.  
 

iii. Require robust near real-time monitoring protocols during clearance and installation:  
1. Monitoring of the clearance and exclusion zones must be undertaken using near real-time PAM 

from a vessel other than the installation vessel, or from a stationary unit, to avoid the hydrophone 
being masked by installation-related noise. 

2. Monitoring of the clearance and exclusion zone must be undertaken by vessel based PSOs 
stationed at the installation site. On each vessel, there must be a minimum of four PSOs following a 
two-on, two-off rotation, each responsible for scanning no more than 180° of the horizon per 
gravity-based or suction bucket foundation installation location.  

3. Acoustic and visual monitoring must be required, and monitoring must begin at least 60 minutes 
prior to the commencement or installation activity and must be conducted throughout the 
duration of installation. Visual monitoring must continue until 30 minutes after installation.  

4. Additional observers and monitoring technologies (e.g., infrared, drones, hydrophones) must be 
deployed, as needed, to ensure the ability to monitor the established clearance and exclusion 
zones, including during periods of darkness or poor visibility. 
 
 
 



 

 
April 2022 10 

iv. Require mandatory vessel speed restrictions:   
1. All Project-associated vessels must adhere to a 10-knot speed restriction at all times except in 

limited circumstances where the best available scientific information demonstrates that whales do 
not occur in the area.  

2. Project proponents may develop, in consultation with NOAA Fisheries, an “Adaptive Plan” that 
modifies these vessel speed restrictions. However, the monitoring methods that inform the 
Adaptive Plan must be proven effective using vessels traveling 10 knots or less and following a 
scientific study design. If the resulting Adaptive Plan is scientifically proven20 to be equally or more 
effective than a 10-knot speed restriction, the Adaptive Plan could be used as an alternative to a 
10-knot speed restriction.  
 

v. Implement other vessel-related measures:  
1. All personnel working offshore must receive training on observing and identifying North Atlantic 

right whales and other large whale species.  
2. Vessels must maintain a separation distances of at least 500 m for North Atlantic right whales and 

100 m for other large whale species. They must maintain a vigilant watch for North Atlantic right 
whales and other large whale species, and slow down or maneuver their vessels as appropriate to 
avoid any potential interaction with them.  

3. All vessels responsible for crew transport (i.e., service operating vessels) should use automated 
thermal detection systems to assist monitoring efforts while vessels are in transit, maintaining a 
speed of 10 knots.  
 

vi. Require mandatory reporting of all North Atlantic right whale and other large whale detections: 
1. Project proponents must report all visual observations and acoustic detections of North Atlantic 

right whales to NOAA Fisheries or the United States Coast Guard as soon as possible and no later 
than the end of the PSO shift. We note that, in some cases, such as with the use of near real-time 
autonomous buoy systems, the detections will be reported automatically on a preset cycle.  

2. Project proponents must immediately report an entangled or dead North Atlantic right whale or 
other large whale species to NOAA Fisheries, the Marine Animal Response Team (1-800-900- 3622), 
or the United States Coast Guard immediately via one of several available systems (e.g., phone, 
app, radio). Methods of reporting are expected to advance and streamline in the coming years, and 
agencies should require projects to commit to supporting and participating in these efforts.  

3. Quarterly reports of PSO sightings data must be made publicly available to inform marine mammal 
science and protection. 

 
20 I.e., via a peer-reviewed scientific study.   


	COA_letter_06April2022
	COA Comment - Ocean Wind COP IHA April2022
	NRDC_letter_06April2022
	NGO. Comments. Ocean Wind 1 LOA Application. 6Apr2022
	ATTACHMENT1_NARWMitigationStandalone_Apr2022

