
 
    

 

 
   

 
  

     
  

    
  

            

    
       

 
   

 
            

           
              
  

      
     

 
            
      
                

    

      
    

       
         

      
      

         
         

 
 

        

                
       

 
     

Responsible Offshore Development Alliance 

September 26, 2022 
Jolie Harrison, Chief 
Permits and Conservation Division 
NMFS Office of Protected Resources 
1315 East-West Highway 
Silver Spring, MD 20910 

Re: Takes of Marine Mammals Incidental to Specified Activities; Taking Marine Mammals 
Incidental to Marine Site Characterization Surveys in the Area of Commercial Lease of 
Submerged Lands for Renewable Energy Development on the Outer Continental Shelf 
(OCS) Lease Areas OCS-A 0486, 0487, and 0500; Docket No. RTID 0648-XC136 

Dear Ms. Harrison, 

The Responsible Offshore Development Alliance (RODA) submits the following comments regarding the 
National Marine Fisheries Service (NMFS) incidental harassment authorization (IHA) to take marine 
mammals incidental to site characterization surveys requested by Ørsted Wind Power North America, LLC, 
(Ørsted).1 These comments, while responsive to the proposal to issue an IHA for lease areas OCS-A 0486, 
0487, 0500 and along potential export cable routes, are also directed toward others under site 
characterization activities and development in the U.S. Atlantic. 

RODA is a national coalition of independent fishing businesses, associations, companies and community 
members committed to ensuring the compatibility of new offshore development with their businesses. 
Members of our coalition operate in federal and state waters and shoreside throughout the New England, 
Mid-Atlantic, and Pacific coasts. 

Fishermen are extremely concerned about potential impacts to protected resources arising from the 
construction of offshore wind energy (OSW) facilities. We have submitted comments expressing the fishing 
industry’s concerns regarding the process for authorization of marine mammal takes in OSW activities, 
particularly: (1) in contrast to the strict regulations for marine mammal harassment and takes applied to the 
fishing industry; and (2) authorizations that are segmented throughout OSW project phases without a 
cumulative, holistic analytical approach. As you know, many Atlantic fisheries are severely constrained by 
regulations designed to minimize North Atlantic right whale (NARW) and other protected resource 
interactions, and any increase in take or harassment of these species will very likely result in further impacts 
to fishing operations. 

Lack of Cumulative Effects Analysis and Segmented Process 

Every phase of the OSW development process has the potential to impact marine mammals and protected 
species. Each of the activities associated with pre-construction surveys, construction, operations, 

1 87 FR 52515 (August 26, 2022). 



 

  

              
           

         
            

           
                

    
 

  

               
       

        
      

                 
        

       
     

      
 

        

             
           

       
       

            
             

        
       

                 
           

            
          

             
           

           
      

               
     
            

 
       
   

monitoring surveys, and decommissioning will require some type of permit or authorization for interaction 
with protected species. To our knowledge, there are no resources easily accessible to the public to 
understand what authorizations are required for each of these activities. This is detrimental not only to 
having a well-informed public who are then asked to provide comment and input, but suggests a lack of 
cumulative perspective of OSW development activities from numerous projects to our protected resources. 
We recommend that NMFS improve the transparency of this process and move away from a segmented 
phase-by-phase and project-by-project approach to IHAs. 

Increased Uncertainty for Marine Mammal Surveys 

The Bureau of Ocean Energy Management (BOEM) has previously determined that the effects on survey 
aerial coverage for marine mammals, including the North Atlantic Right Whale (NARW), will substantially 
impact NMFS’ ability to continue using current methods to fulfill its mission of precisely and accurately 
assessing protected species. This will result in an unacceptable level of uncertainty in protected resource 
management. It will also potentially result in an event that may otherwise be a “harassment” event become 
a mortality event, if entanglement response is delayed, hampered, or made impossible and injured whales 
cannot be rescued. So too is the cessation of NMFS protected resource surveys a threat to climate science 
itself; assessment of protected resource and fish stocks over long time series is a key factor in understanding 
ecosystem health, function and shifts and responses to climate change. 

Concerns Regarding Treatment of Whales in OSW Permitting 

A major concern is the high amount of increased vessel traffic associated with the MA/RI WEAs and others 
throughout the region in areas transited or utilized by certain protected resources. BOEM has also estimated 
that construction of each future OSW project would require an additional 25-46 vessels per project  
operating in the proximal geographic area at any given time, and that up to four projects would be under 
construction at the same time in the next few years.2 This large increase in traffic would greatly increase 
the risk of ship strike to the endangered NARW. NMFS has stated that slowing down vessel traffic and 
reducing ocean noise, as well as reducing risks of entanglements are key to regulation and management 
plans. However, vessel speed restrictions are not fully mandated or enforced for OSW vessels. 

While this federal notice is for site characterization activities, it is important to point out that associated 
increases in vessel noise could contribute to the suite of ongoing stressors impacting the NARW population. 
Noise has been found to interfere with right whale communication and increase their stress levels. In turn, 
“females that undergo energetic stress from reproduction may be more susceptible than males to dying from 
chronic injuries such as those from entanglement or vessel strikes.”3 Noise from human activities, such as 
that which would occur with activities associated with wind energy installation and operation of the 
proposed project, can disrupt normal behavior of NARWs and may further reduce their ability to identify 
physical surroundings, find food, navigate, and find mates. 

The Marine Mammal Commission (MMC) has raised several concerns on other proposed IHAs for OSW 
development. As they are more knowledgeable on impacts of pile driving and acoustics to marine 
mammals, we defer to their expertise and recommend NMFS fully review the concerns they identify in 

2 Vineyard Wind SEIS, p. 3-111. 
3 See https://www.fisheries.noaa.gov/species/north-atlantic-right-whale. 
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their public comments.4 In particular, MMC cites poor analyses such as underestimation of harassment 
takes from impact and vibratory pile driving, noise, insufficient and incomplete monitoring measures and 
reporting requirements. As identified, those issues may result in costly closures or strict management 
restrictions for fisheries. We urge NMFS to use the best available science including the most comprehensive 
models for estimating marine mammal take and developing robust mitigation measures. 

On September 9, 2020, seventeen environmental NGOs submitted a public comment letter outlining several 
concerns and recommendations related to the IHA for site characterization surveys required for OSW 
projects. Again, we defer to their expertise but echo their concerns regarding: a) the lack of sufficient data 
and observations of NARWs and other protected species in the WEAs and associated cable routes that are 
not sufficiently described by the models used by NMFS, b) the failure to take a cumulative look at take and 
harassment as there are numerous areas to be developed and each project will submit an IHA, c) the untested 
proposed mitigation and insufficient monitoring measures intended to minimize impacts to protected 
species, and d) no long term monitoring plans for marine mammals and protected species. This coalition 
provided concrete recommendations for improving mitigation measures for surveys, including: (1) to 
incorporate additional data sources including real-world observational data into calculations of marine 
mammal density and take; (2) not adjust take numbers downward for large whales based on unproven 
mitigation measures; (3) require mitigation measures that meet the least practicable adverse impact 
standard; and (4) strengthen its vessel speed restrictions. We urge NMFS to ensure that each of these 
important topics raised by whale experts are fully addressed. 

Fishermen Will be Affected by Any Protected Resource Take 

Negative impacts to local fishermen and coastal communities as a result of a potentially adverse impact to 
marine mammals (e.g. vessel strike resulting in death or severe injury) are not mentioned nor evaluated in 
the IHA request for this project, and should be included in a comprehensive analysis. The lack of an 
adequate analysis of individual and cumulative impacts to these protected mammal species is concerning, 
given that fishermen are already highly restricted in their ability to harvest due to NARWs protections. For 
instance, all MA state waters are closed to lobster gear from Feb. 1 - May 15th, with the exception of waters 
south and southwest of the Cape. 

The entire fishing industry pays the price to protect highly migratory NARWs, not just those closest to the 
project area. An impact to NARWs off the South Atlantic will result in impacts to fisheries in Maine, 
impacts in Cape Cod Bay impact fishermen in Southern New England, and so on. These reverberating 
impacts are not addressed in this request. 

Robust Mitigation and Clarified Accountability Measures 

RODA is appreciative of the efforts OSW developers, NMFS, and others have conducted to develop and 
adopt mitigation measures in order to minimize construction impacts to marine mammals. However, the 
adequacy of these measures, as all information provided to the government by interested private parties, 
requires robust independent review. For example, multiple studies exist suggesting that Passive Acoustic 
Monitoring (PAM) has limited success in detecting NARWs due to their infrequent vocalization. The 

4 RODA has cited these comments in previous comment letters. 
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effectiveness of visual observation in detecting NARW is similarly uncertain, particularly since at-sea 
conditions rarely meet ideal standards (i.e. crew breaks, rough seas, location of spotter vessels, low light, 
or other factors that limit visual detection). We encourage NMFS to evaluate the proposed IHA with utmost 
care utilizing the best available science. 

Mitigation measures in this IHA request include marine mammal shutdown zones, specific to the activity 
and marine mammal present in the survey area. Because observations will determine if survey activity may 
commence and/or continue in these zones, further clarification should be included in the IHA that explicitly 
states if weather or other conditions that limit the range of observation will initiate a shutdown zone. 

Fundamental questions still remain regarding what happens if harm exceeds the threshold under the 
proposed IHA: what can be done if take or harassment surpasses expected levels? Can a project realistically 
stop after taxpayers have spent billions of dollars on its development? Fisheries are subject to accountability 
measures by law – up to and including cessation of all activity – if scientifically-based catch limits are 
exceeded. What accountability measures will apply to ensure that OSW developers are likewise responsible 
for their own impacts, and the burdens of those are not also assigned to fishermen, should they occur? 

*** 

The fishing industry wants to see the protection of marine mammals and protected species and thus ask that 
NMFS consideration of IHAs and LOAs for offshore wind developers be applied fairly. First and foremost, 
to protect the marine ecosystems upon which we all rely. Secondly, the OSW industry must be accountable 
for incidental takes from construction and operations separately from the take authorizations for managed 
commercial fish stocks. Lastly, there must be a clear IHA threshold for OSW activities regionally and across 
project phases. With dozens of projects conducting surveys, construction, operation, and decommissioning 
now and in the next 30+ years, there appears to be no forward-looking plan to address all this new activity 
that poses a threat to marine mammals and protected species. 

Thank you for your consideration of these comments. 
Sincerely, 

Lane Johnston, Programs Manager 

Annie Hawkins, Executive Director 
Responsible Offshore Development Alliance 
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