
     
 
 
 
 
 

  
 
 

 
  

 
 

 

  

 

 

 

 
    

 
  

  

 

 

 
  

ALLCO RENEWABLE ENERGY LIMITED 
157 Church Street, 19th Floor 
New Haven, Connecticut 06510  
Telephone (212) 681-1120  Facsimile (801) 858-8818 ® 

Thomas M. Melone 
President and 

Chief Executive Officer 

October 11, 2022 

To: Jolie Harrison, Chief, Permits and Conservation Division, Office of Protected 
Resources, National Marine Fisheries Service.1 

COMMENTS ON THE EMPIRE WIND LLC ITA APPLICATION 

National Marine Fisheries Service (“NMFS”) has received a petition from Empire Offshore 

Wind LLC (Empire), a 50-50 partnership between Equinor and BP, requesting authorization to 

take small numbers of marine mammals incidental to activities associated with the Empire Wind 

Project in a designated lease area on the Outer Continental Shelf (OSC-A 0512) offshore of New 

York state over the course of 5 years beginning in 2024.  The Petition should be denied. 

The North Atlantic Right Whale (“NARW”) population is now estimated to be at only 336 

individuals2 and its Potential Biological Removal (“PBR”) is down to 0.7.  “This means that for 

the species to recover, the population cannot sustain, on average over the course of a year, the 

death or serious injury of a single individual due to human causes.”3   NMFS has a statutory duty 

under the Marine Mammal Protection Act (“MMPA”) to ensure that not a single NARW suffers 

serious injury or death. NMFS must not issue an IHA or Letters of Authorizations (“LOAs”) for 

any take of the NARW unless NMFS can, and does, prescribe measures necessary to ensure that 

1 These comments are submitted on behalf of Allco Renewable Energy Limited, Allco Finance Limited and Thomas 
Melone. 
2 H.M. Pettis, et al., North Atlantic Right Whale Consortium 2021 Annual Report Card: Report to the North Atlantic 
Right Whale Consortium (2022), https://www.narwc.org/uploads/1/1/6/6/116623219/2021report_cardfinal.pdf. 
3 Federal Register, Vol. 87, No. 146, at 46922 (2022) (“NMFS Proposed Speed Rules”). 

https://www.narwc.org/uploads/1/1/6/6/116623219/2021report_cardfinal.pdf


 
 

 

 

 

	 	

 

 

 

 

 

 
  

 
    

   

death or serious injury of a single whale does not occur.  Two recent scientific studies4 confirm 

that as climate refugees, the NARW have returned year-round to their historical feeding and mating 

grounds—the wind energy lease areas south of Martha’s Vineyard—as illustrated below from 

O’Brien 2022. 

Figure 1. Known right whale habitats in 
the Northwest Atlantic. (a) Gray polygons 
encompass known right 
whale habitats; blue ovals represent 
emerging habitats. Black box and insets 
show the New England Aquarium 
broad-scale survey area. (b‒d) Broad-
scale survey effort (black lines) and right 
whale sightings (red circles) 
during three different time periods: (b) 
2011‒2012, (c) 2013‒2015, (d) 2017‒
2019. White shading represents 
MA/RI wind energy lease areas. MV = 
Marthaʼs Vineyard, N = Nantucket. Figure 
was created using ArcGIS Pro 
(version 2.9.2). 

The Petition seeks authorization to take 44 NARWs.  By any measure that does not 

constitute small numbers.  Worse, the Petition does not address all the construction and operation 

activities. Rather only a limited number of “sound-producing” activities are reviewed.  Nor does 

4  E. Quintana-Rizzo et al., “Residency, demographics, and movement patterns of North Atlantic right whales 
Eubalaena glacialis in an offshore wind energy development area in southern New England, USA,” Endangered 
Species Research, Vol. 45: 251–268 (2021) (NMFS 53318-53335) (“Quintana 2021”).  O. O’Brien et al., Repatriation 
of a historical North Atlantic right whale habitat during an era of rapid climate change (July 20, 2022). (“O’Brien 
2022”). 
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the Petition review all the other take of the NARW that NMFS has authorized, failing to analyze 

the cumulative impact on the NARW.  

A. The Empire Wind Petition Does Not Satisfy The Small Numbers Requirement.  

The MMPA permits NMFS to authorize the harassment of only “small numbers of marine 

mammals of a species or population stock.” 16 U.S.C. §1371(a)(5)(D)(i).  The statutory phrase 

“small numbers of marine mammals” is not defined in the MMPA. “When a term goes undefined 

in a statute, we give the term its ordinary meaning.” Taniguchi v. Kan Pac. Saipan, Ltd., 566 U.S. 

560, 566 (2012). In the only decision to squarely grapple with the meaning of “small numbers” 

under the MMPA, a federal court concluded that “[a] definition of ‘small number’ that permits the 

potential taking of as much as 12% of the population of a species is plainly against Congress’ 

intent.” NRDC v. Evans, 364 F. Supp. 2d 1083, 1152 (N.D. Cal. 2003) (“Evans”). When 

interpreting nearly identical language in the Copyright Act of 1976, courts have unanimously 

concluded that the statutory phrase “a relatively small number,” 17 U.S.C. §405(a)(1), excludes 

proportions over ten percent. See, e.g., NEC Corp. v. Intel Corp., No. C-84-20799-WPG, 1989 

WL 67434, at *4 (N.D. Cal. Feb. 6, 1989) (“An examination of twenty federal court decisions that 

have considered the matter discloses none in which 10.6% was held to be a relatively small 

number. The highest percentage found to have been within the exception is 9% ”). These decisions 

relied on the plain meaning of “relatively small number,” not any consideration unique to the 

Copyright Act. 

1. The Empire Wind Petition “Take” Does Not Constitute Small Numbers. 

“The plain language indicates that ‘small numbers’ is a separate requirement from 

‘negligible impact.’” Evans, 364 F. Supp. 2d at 1102. A number is small if it is “few in number,” 

“little,” Webster’s Third New International Dictionary 2149 (1986), or “little or close to zero in an 

objectively measurable aspect (such as quantity).” Merriam-Webster Online Dictionary (2022), 

https://www.merriam-webster.com/dictionary/small (accessed September 7, 2022).  Thirteen 

percent (13%) of a population that is facing extinction and whose PBR is 0.7 is not a “few” 

members of the population or a “little” number.    
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That “small numbers” cannot mean thirteen percent (13%) of a species facing extinction, 

and cannot exceed the PBR, is confirmed by that phrase’s use elsewhere in the MMPA.  Congress 

imposed an identical “small numbers of marine mammals” requirement on authorizing activities 

that may seriously injure or kill marine mammals.  16 U.S.C. §1371(a)(5)(A)(i); 50 C.F.R. 

§216.107(a). “‘[I]dentical words used in different parts of the same act are intended to have the 

same meaning.’” Penobscot Nation v. Frey, 3 F.4th 484, 497 (1st Cir. 2021) quoting Sullivan v. 

Stroop, 496 U.S. 478, 484, 110 S. Ct. 2499 (1990). If the Petition were right that thirteen percent 

(13%) is a “small number,” that would mean Congress intended to allow each permittee to injure 

or kill three out of twenty-three animals in each affected marine mammal population. Yet 

allowing such extensive harm would directly conflict with the MMPA’s protective purpose, as it 

could quickly lead to the extinction of the species, see 16 U.S.C. § 1361(1), (2), (6) (describing 

the purposes of the MMPA), and certainly would in the case of the NARW.  

In the case of the NARW, because the PBR is 0.7, the population cannot sustain, on average 

over the course of a year, the death or serious injury of a single individual due to human causes. 

Thus, because the small numbers requirement of 16 U.S.C. §1371(a)(5)(A)(i) and 50 C.F.R. 

§216.107(a), could not exceed 0.7, and the language is the same as applied to harassment, small 

numbers must mean a number no greater than the PBR for the species.  That “small numbers” 

relative to a species can be no greater than the PBR is evident from Congress imposing the identical 

“small numbers of marine mammals” requirement on authorizing activities that may seriously 

injure or kill marine mammals. 16 U.S.C. § 1371(a)(5)(A)(i).  In the case of the NARW, NMFS 

could not authorize the killing of one NARW, because the PBR level for the NARW is 0.7.  If the 

PBR for the NARW were 2.0, then NMFS could authorize the killing of two NARW.  In that case, 

two would equal small numbers.  Because “small numbers” would equal 2 in that instance, the 

same term must impose the same numerical requirement on the number of takes that can be 

authorized by an IHA or LOA.  Thus, no take of any kind of the NARW can be considered to be 

“small numbers.” 
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2. Segmentation of Empire Wind’s Activities Is Unlawful. 

The Petition improperly segmented its analysis, considering Empire Wind’s construction 

surveys and pile driving but ignoring all other Empire Wind construction, operation and 

decommissioning activities. Under the Petition’s approach there is no limit to how small Empire 

Wind could slice its activities so it appears that the “take” of the NARW represents small 

numbers. 

3. The Petition Has Ignored Other NMFS Authorizations. 

By its plain language an incidental harassment take authorization under section 

1371(a)(5)(D) requires the aggregation of all “request[s] by citizens” for the same kind of activity 

within the same specified geographical region. “Specified geographical region means an area 

within which a specified activity is conducted and that has certain biogeographic characteristics.” 

50 C.F.R. §216.103. The Petition has acted arbitrarily and capriciously in ignoring the other 

requests by citizens for the same type of activity—surveys for, and construction and operation of 

OSW farms in the geographical region that shares biogeographic characteristics.  

4. The Petition Fails To Properly Define The “Specified Geographical Region.” 

The specified geographical region must be determined based upon common biogeographic 

characteristics. 50 C.F.R. §216.103. The specified region should be based upon the range of the 

NARW in the United States because from a biogeographic standpoint, the region in which the 

NARW exists defines the biogeographic region as to them.    

B. NMFS’s Negligible Impact Analyses Must Consider All Activities of Empire 
Wind. 

To be lawful, an agency’s action must “be the product of reasoned decisionmaking.” State 

Farm, 463 U.S. at 52. An agency must “articulate a satisfactory explanation for its action 

including a rational connection between the facts found and the choice made,” and must not 

5 



 
 

 

 

 

 

 

“entirely fail[] to consider an important aspect of [a] problem.” Id. at 43. NMFS’s negligible-

impact determination must account for the overlapping, additive impacts of the full panoply of 

Empire Wind’s COP activities and the other IHAs and LOAs issued that involve “take” of the 

NARW. Under the MMPA, NMFS cannot lawfully authorize any action unless it will have “a 

negligible impact on [each marine mammal] species or stock.” 16 U.S.C. §1371(a)(5)(D)(i)(I). An 

impact is “negligible” if it “cannot be reasonably expected” to “adversely affect the species” by 

reducing “annual rates of recruitment or survival.” 50 C.F.R. §216.103.  NMFS must evaluate 

whether all the IHAs and take of NARW it authorized when added to the Petition’s would have 

more than a negligible impact on the NARW. 

Courts have recognized in analogous contexts that an agency’s analysis of a proposed 

action is irrational if it fails to consider the real-world environmental stressors that will influence 

how, and how significantly, the proposed action affects the environment. For example, in 

Concerned Friends of the Winema v. U.S. Forest Service, the court held that the agency improperly 

evaluated “the adverse effects of . . . grazing on [a] sensitive species” when it considered only 

authorized grazing, ignoring unauthorized grazing occurring in the same place. No. 1:14-CV-737-

CL, 2016 WL 10637010, at *8-9 (D. Or. Sept. 12, 2016), R. & R. adopted by 2017 WL 5957811 

(D. Or. Jan. 18, 2017); see also U.S. Air Tour Ass’n v. FAA, 298 F.3d 997, 1001, 1018-19 (D.C. 

Cir. 2002) (finding arbitrary agency decision to analyze only noise from air tours and not from 

other flights in measuring flight noise levels at the Grand Canyon). 

NMFS itself has previously agreed that, in evaluating whether an activity’s impact will be 

negligible, it must consider the other stressors to which it will be added.  In promulgating its 

definition of “negligible impact,” NMFS asserted that “the impacts . . . from successive or 

contemporaneous activities must be added to the baseline of existing impacts to determine 

6 



 
 

 

 

 

 

 

  

 

 

 

  

 

negligible impact.” 54 Fed. Reg. 40,338, 40,342 (Sept. 29, 1989).  NMFS recognized that even 

impacts that are “fairly minor” could “be more than negligible when measured against a baseline 

that includes a significant existing take of marine mammals from the other activities.” Id. 

The flaw in NMFS’s approach to date with respect to other take of the NARW is perhaps 

best exposed by the absurd results it would permit. The primary purpose of the “negligible impact” 

standard is to prevent the “extinction or depletion” of marine mammal species, 16 U.S.C. §1361(1), 

by “ensuring that marine mammals are maintained at healthy population levels,” H.R. Rep. No. 

97-228, at 11 (1981); see 16 U.S.C. § 1361(2). But, by its rationale to date, if NMFS concluded 

that injuring ten endangered whales would have a negligible impact on the species, it could 

authorize applicants to simultaneously injure all remaining whales—perhaps repeatedly—so long 

as it did so in separate authorizations and no individual applicant injured more than ten.  By that 

logic, even if an activity would, when added to other stressors on the species, lead to extinction, 

NMFS could authorize that activity so long as its impact was “negligible” if viewed in isolation. 

At least one court has refused to allow NMFS to apply the “negligible impact” standard in a way 

that would risk “authorizing the wiping out of endangered and threatened species.” Conservation 

Council for Haw. v. NMFS, 97 F. Supp. 3d 1210, 1221 (D. Haw. 2015). 

C. The Takes Caused By Empire Wind’s Activities Are Not Incidental. 

1. Empire Wind’s Soft-Start Is Intentional Take. 

NMFS may not authorize the intentional taking by harassment of even a single marine 

mammal. Empire Wind will initiate each pile driving event with a “soft start” where the pile 

driving hammer will be throttled back to less than maximum power, thus giving the whales a 

“warning” of what is to come.  The theory is that the “soft start” will convince the whales to leave 

the construction zone before the full-magnitude pile driving begins. The “soft start”, however, is 

7 



 
 

 

 

 
 

  

 

  

 
 

not incidental harassment but purposeful, intentional harassment, a type of hazing, designed to 

push the NARW out of their habitat.  It is not accidental. See, 50 C.F.R. §216.103 (“Incidental 

harassment, incidental taking and incidental, but not intentional, taking all mean an accidental 

taking.”) Thus, Empire Wind’s soft start constitutes an intentional take that NMFS cannot 

authorize, and that Empire Wind cannot lawfully engage in.  

2. Empire Wind’s Soft Start Also Constitutes Unauthorized Level A Harassment. 

Level A harassment, as defined in the MMPA for non-military readiness activities, is any 

act of pursuit, torment, or annoyance that has the potential to injure a marine mammal in the wild. 

Even if the “soft start” strategy effectively pushes all right whales out of the Level A exposure 

zone (i.e., 7.25 km from the pile driving area), there is no evidence the whales will be safe.    

In addition, to the extent the soft start forces feeding whales to leave and try to locate food 

elsewhere, the loss of foraging opportunity, in itself, may be damaging, especially given data 

showing that malnutrition has caused female NARWs to lose weight and exhibit signs of reduced 

physical health. 

The Petition never discloses, much less analyzes, the impacts of pushing right whales out 

of the WDA for three to six hours at a time (each pile driving event takes about 3 hours, and Empire 

Wind has given itself the option of conducting two such events per day).  In fact, NMFS’s latest 

update to its discussion of the NARW on its website,5 lists “ocean noise” as one of the top four 

threats to the NARW’s survival, undermining NMFS’s conclusions with respect to not only the 

soft-start intentional take, but that existing ocean noise has no effect on the NARW.  

Ocean noise from human activities such as shipping, boating, construction, and 
energy exploration and development has increased in the Northwest Atlantic. Noise 
from these activities can interrupt the normal behavior of right whales and interfere 
with their communication. It may also reduce their ability to detect and avoid 
predators and human hazards, navigate, identify physical surroundings, find food, 

5 https://www.fisheries.noaa.gov/species/north-atlantic-right-whale. 
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and find mates. 

In terms of the statutory requirements, the NMFS has no basis on which to conclude that 

the impacts of pushing the whales out of their home through intentional hammer noise, “cannot be 

reasonably expected” to “adversely affect the species” by reducing “annual rates of recruitment or 

survival.” 50 C.F.R. §216.103. 

3. Empire Wind’s Pile-Driving Activities Do Not Constitute Incidental Take. 

Empire Wind is conducting its construction activities in the region where the NARW now 

live year-round and which is now critical foraging and mating grounds. [Quintana 2021, O’Brien 

2022.] Justice (then Judge) Ketanji Brown Jackson stated that “[K]nowing and intentional takes 

cannot be deemed incidental.” Pac. Ranger, LLC v. Pritzker, 211 F. Supp. 3d 196, 202 (D.D.C. 

2016). Justice Jackson’s opinion in Pritzer with amazing prescience is precisely on point with the 

facts of Empire Wind: 

Applied to the “take” context, the terms “accidental” and “non-intentional” 
therefore plainly do not describe the harassment of whales that occurs when 
commercial fishermen know that whales are in the vicinity of where they wish to 
conduct a highly disruptive multi-hour tuna-fishing operation and nevertheless 
press on with that operation. 

Here, Empire Wind will be conducting a highly disruptive multi-hour pile-driving 

operation knowing that whales are in the vicinity. Therefore, the “take” involved in the Empire 

Wind pile driving operation is “knowing,” and is neither “accidental” nor “non-intentional.”  As 

such, under Justice Jackson’s MMPA definition, none of the Empire Wind pile driving can be 

authorized under the MMPA using an LOA.  In addition to being a knowing “take” under Justice 

Jackson’s MMPA definition, Empire Wind’s take is done knowingly and purposely under the 

standards of the Model Penal Code (“MPC”) which defines knowingly as follows: “A person acts 

knowingly with respect to a material element of an offense when…he is aware that his conduct is 
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of that nature…if the element involves a result of his conduct, he is aware that it is practically 

certain that his conduct will cause such a result” (Model Penal Code in § 2.02(2)(b)). A person 

“purposely” commits an act if he acts with a “conscious object[ive] to engage in conduct of that 

nature or to cause such a result; and [] if the element involves the attendant circumstances, he is 

aware of the existence of such circumstances or he believes or hopes that they exist.” Id. § 

2.02(2)(a). Empire Wind’s take of the NARW is done both knowingly and purposely under the 

MPC definition. It is done knowingly because the take is practically certain to occur.  It is done 

purposely because it is Empire Wind’s “conscious object[ive] to engage in conduct of that nature,” 

i.e., conduct that will take, and Empire Wind is aware of the “existence of such circumstances” 

that take will occur. 

D. The Petition Fails To Adequately Address The Risk Of Repeated Harassment 
From Overlapping Or Continuous Activity. 

As a corollary to its obligation to rely on the best available science, NMFS cannot rely on 

assumptions or guesswork or presumptions about critical issues or fail to address known risks. 

When the agency, rather than analyzing a potential risk, simply assumes it will not occur based on 

“speculation or surmise,” its analysis is arbitrary and capricious. See Bennett v. Spear, 520 U.S. 

154, 176 (1997); see also Ohio River Valley Envtl. Coal., Inc. v. Kempthorne, 473 F.3d 94, 102-

04 (4th Cir. 2006) (finding that agency’s “failure to analyze” effects of an action in way that might 

make program “less environmentally protective” rendered approval arbitrary).  The Petition fails 

to rationally address the impact of repeat harassment on the NARW.    

“Studies indicate noise from shipping increases stress hormone levels in NARWs (Rolland 

et al. 2012), and modeling suggests that their communication space has been reduced substantially 

by anthropogenic noise (Hatch et al. 2012). The authors also suggest that physiological stress may 

contribute to suppressed immunity and reduced reproductive rates and fecundity in NARWs 
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(Hatch et al. 2012; Rolland et al. 2012).” The Petition fails to properly analyze the effects on the 

NARW of the repeated harassment. 

Since 2019 NMFS will have already authorized take of 414 NARW (123% of the NARW 

estimated population) as shown below: 

Project Covered activities Beginning 
of covered 
period 

End of 
covered 
period 

NARW 
Level B 
Harassment 
Takes 

Date IHA 
Issued 

South Fork Wind 
LLC 

Construction 11/15/2022 11/14/2023 13 12/21/2021 

Orsted Wind Power 
North America LLC 

Marine surveys 10/6/2022 10/5/2023 17 10/6/2022 

Vineyard Wind 1 
LLC 

Pile driving only 5/1/2023 4/30/2024 20 5/21/2021 

Attentive Energy 
LLC 

Marine surveys 9/15/2022 9/14/2023 3 8/16/2022 

Atlantic Shores 
Offshore Wind Bight, 
LLC 

Marine surveys 8/10/2022 8/9/2023 24 8/10/2022 

Park City Wind LLC Marine surveys 9/1/2022 8/31/2023 30 7/19/2022 
Vineyard Northeast, 
LLC 

Marine surveys 7/27/2022 7/26/2023 40 7/27/2022 

NextEra Marine surveys 7/1/2022 6/30/2023 8 6/29/2022 
VEPCO Marine surveys 5/27/2022 5/26/2023 5 5/27/2022 
Ocean Wind II LLC Marine surveys 5/10/2022 5/9/2023 11 5/9/2022 
Orsted Wind Power 
North America LLC 
(Delaware) 

Marine surveys 5/10/2022 5/9/2023 11 5/6/2022 

Ocean Wind  LLC Marine surveys 5/10/2022 5/9/2023 9 5/9/2022 
Kitty Hawk Marine surveys 8/1/2022 7/31/2023 2 4/20/2022 
Atlantic Shores 
Offshore Wind LLC 

Marine surveys 4/20/2022 4/19/2023 17 4/18/2022 

Orsted Wind Power 
NA 

Marine surveys 3/3/2022 9/24/2022 37 3/3/2022 

Southfork Wind 1 
LLC 

Marine surveys 7/21/2021 7/20/2022 10 7/21/2021 

Southfork Wind LLC Marine surveys 6/21/2021 6/20/2022 10 7/15/2021 

Southfork Wind 1 Marine surveys 7/21/2021 7/20/2022 10 7/21/2021 
Mayflower Wind 
Energy LLC 

Marine surveys 7/1/2021 6/30/2022 9 7/1/2021 

Southfork Wind LLC Marine surveys 7/15/2021 6/20/2022 10 7/15/2021 
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Garden State 
Offshore Energy LLC 

Marine surveys 6/11/2021 6/10/2022 14 6/11/2021 

Ocean Wind LLC Marine surveys 5/10/2022 5/9/2023 9 5/9/2022 
Atlantic Shores 
Offshore Wind LLC 

Marine surveys 4/20/2021 4/19/2022 8 4/16/2021 

Skipjack Offshore 
Energy LLC 

Marine surveys 4/5/2021 4/4/2021 3 4/5/2021 

Orsted Wind Power 
North America 

Marine surveys 3/3/2022 9/24/2022 37 3/3/2022 

Equinor Wind, LLC Marine surveys 9/20/2020 9/19/2021 14 9/20/2020 
Mayflower Wind 
Energy, LLC 

Marine surveys 7/23/2020 7/22/2021 3 7/23/2020 

Southfork Wind LLC Marine surveys 6/21/2020 6/20/2021 10 4/15/2020 
Skipjack Offshore 
Energy, LLC 

Marine surveys 11/25/2019 11/24/2020 3 11/25/2019 

Ørsted Wind Power 
LLC 

Marine surveys 9/26/2019 9/25/2020 10 9/26/2019 

Equinor Wind U.S. 
LLC 

Marine surveys 4/25/2019 4/24/2020 7 4/25/2019 

NMFS is also poised to authorize a whopping 507 additional takes of the NARW (Level A 

and Level B harassment) (151% of the estimated population) in connection with (i) Ocean Wind, 

LLC Construction of the Ocean Wind 1 Wind Energy Facility off of New Jersey (66 NARW takes), 

(ii) Revolution Wind, LLC Construction of the Revolution Wind Energy Facility off of Rhode 

Island (50 NARW takes), (iii) Sunrise Wind, LLC Construction and Operation of the Sunrise Wind 

Offshore Wind Farm off of New York (70 NARW takes), (iv) Park City Wind, LLC Construction 

of the New England Wind Offshore Wind Farm Project off of Massachusetts (a whopping 239 

NARW takes), (v) Empire Offshore Wind, LLC Construction of the Empire Wind Project (EW1 

and EW2) off of New York (NARW 44 takes), (vi) Dominion Energy Virginia Construction of the 

Coastal Virginia Offshore Wind Commercial Project off of Virginia (NARW 3-5 takes), (vii) 

Atlantic Shores Offshore Wind, LLC Construction of the Atlantic Shores Offshore Wind Energy 

Projects (NARW 35 takes). 

There is a wide variation of estimated takes from the reports submitted by applicants to the 
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Defendants. NMFS simply rubber-stamps each application and fails to take any look (much less 

a hard look) at the wide variation in estimated takes among similar projects.  For example, 

Vineyard Wind 1 LLC is right next to Park City Wind, yet there is simply no apparent explanation 

for Vineyard Wind’s low take number compared to its sister project.  The wide variation requires 

NMFS to take a look at whether some methodologies it has rubber-stamped are undercounting 

takes and thus underestimating the adverse effect on the NARW.  NMFS’s failure to do so is 

arbitrary and capricious. 

Project Report preparer Number of 
WTGs 

NARW 
takes 

NARW takes 
per WTG 

Empire wind Tetra tech 147 44 
0.299 

Ocean wind HDR/Jasco Applied 
Sciences 

98 66 
0.673 

Revolution Wind LGL Ecological 
Research Associates, 
Inc. 

100 50 

0.5 
Sunrise Wind LGL Ecological 

Research Associates, 
Inc. 

94 70 

0.744 
Park City Wind Jasco Applied Sciences 130 239 1.838 
Dominion Energy Tetra tech 205 3 0.014 
Atlantic Shores Jasco Applied Sciences 200 35 0.175 
South Fork Wind CSA Ocean Sciences Inc 15 13 0.866 
Vineyard Wind 1 LLC 
(adjacent to Park City 
Wind) 

Jasco Applied 
Sciences/LGL 

100 20 

0.2 

NMFS has an obligation under 16 U.S.C. §1371(a)(5)(D)(iv) and 16 U.S.C. 

§1371(a)(5)(D)(ii)(II) to take all these IHAs/LOAs into account and to make new determinations 

that the requirements of the MMPA would still be met (which they would not be).  NMFS’s failure 

to make new determinations is arbitrary and capricious and contrary to its obligations under the 

MMPA. 

Respectfully Submitted, 
/s/Thomas Melone 
Thomas Melone 
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Responsible Offshore Development Alliance 

October 11, 2022 
Jolie Harrison, Chief 
Permits and Conservation Division 
NMFS Office of Protected Resources 
1315 East-West Highway 
Silver Spring, MD 20910 

Re: Taking and Importing Marine Mammals; Taking Marine Mammals Incidental to the 
Empire Wind Project Offshore of New York; Docket No. RTID 0648-XC342 

Dear Ms. Harrison, 

The Responsible Offshore Development Alliance (RODA) submits the following comments regarding the 
National Marine Fisheries Service (NMFS) Letter of Authorization (LOA) to take marine mammals 
incidental to activities associated with the Empire Wind Project in a designated lease area on the Outer 
Continental Shelf (OCS-A-0512) offshore of New York state over the course of 5 years beginning in 2024.1 

These comments, while responsive to the LOA for OCS-A-0512, are also directed toward others under site 
characterization activities and development in the U.S. Atlantic. 

RODA is a national coalition of independent fishing businesses, associations, companies and community 
members committed to ensuring the compatibility of new offshore development with their businesses. 
Members of our coalition operate in federal and state waters and shoreside throughout the New England, 
Mid-Atlantic, and Pacific coasts. 

Fishermen are extremely concerned about potential impacts to protected resources arising from the 
construction of offshore wind energy (OSW) facilities. We have submitted comments expressing the fishing 
industry’s concerns regarding the process for authorization of marine mammal takes in OSW activities, 
particularly: (1) in contrast to the strict regulations for marine mammal harassment and takes applied to the 
fishing industry; and (2) authorizations that are segmented throughout OSW project phases without a 
cumulative, holistic analytical approach. As you know, many Atlantic fisheries are severely constrained by 
regulations designed to minimize North Atlantic right whale (NARW) and other protected resource 
interactions, and any increase in take or harassment of these species will very likely result in further impacts 
to fishing operations. 

Lack of Cumulative Effects Analysis and Segmented Process 

Every phase of the OSW development process has the potential to impact marine mammals and protected 
species. Each of the activities associated with pre-construction surveys, construction, operations, 
monitoring surveys, and decommissioning will require some type of permit or authorization for interaction 
with protected species. To our knowledge, there are no resources easily accessible to the public to 

1 87 FR 55409 (September 9, 2022). 



 

  

         
           

         
               

     
 

 

               
      

          
      

                
        

      
      

      
 

        

             
           

          
       

            
          

        
         

                 
           

            
      

             
           

        
      

              
       

       
       

 
       
   
         

understand what authorizations are required for each of these activities. This is detrimental not only to 
having a well-informed public who are then asked to provide comment and input, but suggests a lack of 
cumulative perspective of OSW development activities from numerous projects to our protected resources. 
We recommend that NMFS improve the transparency of this process and move away from a segmented 
phase-by-phase and project-by-project approach to incidental harassment authorizations (IHAs) and LOAs. 

Increased Uncertainty for Marine Mammal Surveys 

The Bureau of Ocean Energy Management (BOEM) has previously determined that the effects on survey 
aerial coverage for marine mammals, including the North Atlantic Right Whale (NARW), will substantially 
impact NMFS’ ability to continue using current methods to fulfill its mission of precisely and accurately 
assessing protected species. This will result in an unacceptable level of uncertainty in protected resource 
management. It will also potentially result in an event that may otherwise be a “harassment” event become 
a mortality event, if entanglement response is delayed, hampered, or made impossible and injured whales 
cannot be rescued. So too is the cessation of NMFS protected resource surveys a threat to climate science 
itself; assessment of protected resource and fish stocks over long time series is a key factor in understanding 
ecosystem health, function and shifts and responses to climate change. 

Concerns Regarding Treatment of Whales in OSW Permitting 

A major concern is the high amount of increased vessel traffic associated with the MA/RI WEAs and others 
throughout the region in areas transited or utilized by certain protected resources. BOEM has also estimated 
that construction of each future OSW project would require an additional 25-46 vessels per project 
operating in the proximal geographic area at any given time, and that up to four projects would be under 
construction at the same time in the next few years.2 This large increase in traffic would greatly increase 
the risk of ship strike to the endangered NARW. NMFS has stated that slowing down vessel traffic and 
reducing ocean noise, as well as reducing risks of entanglements are key to regulation and management 
plans. However, vessel speed restrictions are not fully mandated or enforced for OSW vessels. 

While this federal notice is for site characterization activities, it is important to point out that associated 
increases in vessel noise could contribute to the suite of ongoing stressors impacting the NARW population. 
Noise has been found to interfere with right whale communication and increase their stress levels. In turn, 
“females that undergo energetic stress from reproduction may be more susceptible than males to dying from 
chronic injuries such as those from entanglement or vessel strikes.”3 Noise from human activities, such as 
that which would occur with activities associated with wind energy installation and operation of the 
proposed project, can disrupt normal behavior of NARWs and may further reduce their ability to identify 
physical surroundings, find food, navigate, and find mates. 

The Marine Mammal Commission (MMC) has raised several concerns on other proposed marine mammal 
takes for OSW development. As they are more knowledgeable on impacts of pile driving and acoustics to 
marine mammals, we defer to their expertise and recommend NMFS fully review the concerns they identify 
in their public comments.4 In particular, MMC cites poor analyses such as underestimation of harassment 

2 Vineyard Wind SEIS, p. 3-111. 
3 See https://www.fisheries.noaa.gov/species/north-atlantic-right-whale. 
4 RODA has cited these comments in previous comment letters. 
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takes from impact and vibratory pile driving, noise, insufficient and incomplete monitoring measures and 
reporting requirements. As identified, those issues may result in costly closures or strict management 
restrictions for fisheries. We urge NMFS to use the best available science including the most comprehensive 
models for estimating marine mammal take and developing robust mitigation measures. 

On September 9, 2020, seventeen environmental NGOs submitted a public comment letter outlining several 
concerns and recommendations related to marine mammal takes for site characterization surveys required 
for OSW projects. Again, we defer to their expertise but echo their concerns regarding: a) the lack of 
sufficient data and observations of NARWs and other protected species in the WEAs and associated cable 
routes that are not sufficiently described by the models used by NMFS, b) the failure to take a cumulative 
look at take and harassment as there are numerous areas to be developed and each project will submit an 
IHA, c) the untested proposed mitigation and insufficient monitoring measures intended to minimize 
impacts to protected species, and d) no long term monitoring plans for marine mammals and protected 
species. This coalition provided concrete recommendations for improving mitigation measures for surveys, 
including: (1) to incorporate additional data sources including real-world observational data into 
calculations of marine mammal density and take; (2) not adjust take numbers downward for large whales 
based on unproven mitigation measures; (3) require mitigation measures that meet the least practicable 
adverse impact standard; and (4) strengthen its vessel speed restrictions. We urge NMFS to ensure that each 
of these important topics raised by whale experts are fully addressed. 

Fishermen Will be Affected by Any Protected Resource Take 

Negative impacts to local fishermen and coastal communities as a result of a potentially adverse impact to 
marine mammals (e.g. vessel strike resulting in death or severe injury) are not mentioned nor evaluated in 
the IHA request for this project, and should be included in a comprehensive analysis. The lack of an 
adequate analysis of individual and cumulative impacts to these protected mammal species is concerning, 
given that fishermen are already highly restricted in their ability to harvest due to NARWs protections. For 
instance, all MA state waters are closed to lobster gear from Feb. 1 - May 15th, with the exception of waters 
south and southwest of the Cape. 

The entire fishing industry pays the price to protect highly migratory NARWs, not just those closest to the 
project area. An impact to NARWs off the South Atlantic will result in impacts to fisheries in Maine, 
impacts in Cape Cod Bay impact fishermen in Southern New England, and so on. These reverberating 
impacts are not addressed in this request. 

Robust Mitigation and Clarified Accountability Measures 

RODA is appreciative of the efforts OSW developers, NMFS, and others have conducted to develop and 
adopt mitigation measures in order to minimize construction impacts to marine mammals. However, the 
adequacy of these measures, as all information provided to the government by interested private parties, 
requires robust independent review. For example, multiple studies exist suggesting that Passive Acoustic 
Monitoring (PAM) has limited success in detecting NARWs due to their infrequent vocalization. The 
effectiveness of visual observation in detecting NARW is similarly uncertain, particularly since at-sea 
conditions rarely meet ideal standards (i.e. crew breaks, rough seas, location of spotter vessels, low light, 
or other factors that limit visual detection). Furthermore, visual observers should be protected by whistle-
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blower policies to ensure no retaliation if marine mammals are observed in or near to construction activities. 
We encourage NMFS to evaluate the proposed LOA with utmost care utilizing the best available science. 

Mitigation measures in this LOA request include marine mammal shutdown zones, specific to the activity 
and marine mammal present in the survey area. Because observations will determine if survey activity may 
commence and/or continue in these zones, further clarification should be included in the IHA that explicitly 
states if weather or other conditions that limit the range of observation will initiate a shutdown zone. 

The LOA also includes proposed mitigation measures for foundation installation including seasonal pile 
driving restrictions, weather and time restrictions, prestart clearance and shutdown zones, and attenuation 
techniques. RODA supports the use of best available technology and addition of additional attenuation as 
technology evolves, this section of the application provides insufficient information on the impacts from 
bubble curtains or other strategies for noise reduction. While outside of the purview of NMFS Office of 
Protected Resources, environmental analyses for the forthcoming DEIS for these projects should include 
potential impacts to habitat, non-mammal species and emission production from these techniques. 

Fundamental questions still remain regarding what happens if harm exceeds the threshold under the 
proposed LOA: what can be done if take or harassment surpasses expected levels? Can a project realistically 
stop after taxpayers have spent billions of dollars on its development? Fisheries are subject to accountability 
measures by law – up to and including cessation of all activity – if scientifically-based catch limits are 
exceeded. What accountability measures will apply to ensure that OSW developers are likewise responsible 
for their own impacts, and the burdens of those are not also assigned to fishermen, should they occur? 

*** 

The fishing industry wants to see the protection of marine mammals and protected species and thus ask that 
NMFS consideration of IHAs and LOAs for offshore wind developers be applied fairly. First and foremost, 
to protect the marine ecosystems upon which we all rely. Secondly, the OSW industry must be accountable 
for incidental takes from construction and operations separately from the take authorizations for managed 
commercial fish stocks. Lastly, there must be clear threshold for marine mammal takes from OSW activities 
regionally and across project phases. With dozens of projects conducting surveys, construction, operation, 
and decommissioning now and in the next 30+ years, there appears to be no forward-looking plan to address 
all this new activity that poses a threat to marine mammals and protected species. 

Thank you for your consideration of these comments. 
Sincerely, 

Lane Johnston, Programs Manager 

Annie Hawkins, Executive Director 
Responsible Offshore Development Alliance 
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