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Introduction

Section 7(a)(2) of the ESA of 1973, as amended (16 U.S.C. § 1531 et seq.), requires each federal
agency to ensure that any action they authorize, fund, or carry out is hotdikeopardize the

continued existence of any endangered or threatened species or result in the destruction or

adverse modification of any critical habitat of such species. To fulfill this obligation, Section

7(a)(2) requires federal agencies to consith the appropriate Secretary on any action they
propose that fAmay affecto |isted species or d
States Fish and Wildlife Service (USFWS) share responsibilities for administering the ESA.

A federalactiongency requests consultation when it de
affecto |isted species or designated critical
and their designated critical habitat are conducted between the action ageNdFE®@nd

conclude after NMFS concurs with an action agency that its action is not likely to adversely
affect | isted species or critical habitat, or
whether a proposed action is likely to jeopardizedontinued existence of a listed species, or

destroy or adversely modify its critical habitat. If jeopardy or destruction or adverse

modification is found to be likely, the Opinion identifies reasonable and prudent alternatives

(RPAS) to the action ag@posed, if any, that can avoid jeopardizing listed species or resulting in

the destruction/adverse modification of critical habitat. The Opinion states the amount or extent

of incidental take of the listed species that may occur, specifies reasonapleident measures

(RPMs) that are required to minimize the impacts of incidental take and and terms and

conditions for implementing those measures, reporting and monitor, and recommends

conservation measures to further conserve the species.

As providedin 50 CFR 402.16, reinitiation of formal consultation is required when discretionary
involvement or control over the action has been retained (or is authorized by law) and: (1) the
amount or extent of the incidental take is exceeded; (2) new informatiealseffects of the

agency action that may affect listed species or critical habitat in a manner or to an extent not
previously considered; (3) the agency action is subsequently modified in a manner that causes an
effect to the listed species or criti¢cabitat not previously considered; or (4) if a new species is
listed or critical habitat designated that may be affected by the identified asifMRS and

action agencies have discretion to reinitiate formal consultation in other circumstances as
appropiate.

The proposed action encompasses the operation of Atlantic HMS fisheries (excluding the pelagic
longline fishery} as carried out under the 2006 Consolidated Atlantic HMS Fishery Management

Plan (2006 Consolidated HMS FMP), as amended. Thisdocunmemir e sent s NMFS6 O
on the effects of that proposed action on threatened and endangered species and their designated
critical habitat, in accordance with Section 7 of the ESA. NMFS has dual responsibilities as both

the action agency that authorizihe fisheries under the authority of the MagnuStoevens

Fishery Conservation and Management Act (16 U.S.C. 81801 et seq.) (MSA) and the consulting
agency under the authority of the ESA. For the purposes of this consultation, the HMS

1 The HMSManagemenbivision requested reinitiation afonsultation with SERO PRD on the pelafgingline
fishery, also managed under the 2006 Consolidated HMS FMP, on March 31, 2014.
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Management Divisiois considered the action agency and the consulting agencySsetitleeast
Regional Office 8ERQ Protected Resources Division (PRD).

We, SERO PRD, have preparéas opinionin accordance with Section 7 of the ESA and
regulations promulgated to implemehat section of the ESA. It is based on information
provided in the 2006 Consolidated HMS FMP and subsequent amendments to the HMS FMP,
biological evaluations from the HMS Management Division, status reviews, recovery plans,
research, population modedirefforts, and other relevant published and unpublished scientific
and commercial data cited in the Literature Cited section of this document.



1.0 Consultation History

Since the 1980s, fisheries targeting Atlantic HMS have undergone many formal andinform
ESA section 7 consultations to evaluate their effects on threatened and endangered species and to
ensure that actions proceed in a way that complies with the requirements of them3A0
approval and implementation of the 2006 Consolidated HMS,MMWFS consulted on fisheries
targeting Atlantic HMS as managed under the 1999 Atlantic HMS FMP (1999 HMS FMP) and
the 1999 Atlantic Billfish FMP (Billfish FMP), under authority of MSA. Prior to ti#etantic
swordfish, shark and billfish were all consal on as carried out under the separate FMPs,
under authority of the MSA, and Atlantic tunas were managed only under authority of the
Atlantic Tunas Convention Act (ATCA). Consultations on Hlsi@&horized fisheries targeting
tunas, swordfish, sharks, ahtifish prior to 2001 are summarized in a June 30, 2000 Opinion
and a June 14, 2001 Opinion.

The last comprehensive Section 7 evaluation of the effects of all Atlantic HMS fisheries en ESA
listed species was the June 14, 2001 Opinion. Since complaihgonsultation, NMFS has
undertaken additional formal consultation on certain HMS fisheries. Consequently, most of the
2001 Opinion has been superseded by other consultaB@hew we summarize the 2001

Opinion and opinions completed since then,ravjale context for the current consultation. Each

of the opinions discussed below, i.e., #81, 2003, 2004, 2008, and the 2012 Opinions)

include more detailed consultation histories for each consultation.

The 2001 Opinion on thReinitiation of Conaltation on the Atlantic HMS FMP and its

Associated Fisherighereafter, the 2001 Opinion) analyzed the impacteepelagic longline
fishery, the Southeast U.S. shark drift gillnet fishery, the bottom longline fishery for sharks, and
the additional HMSisheries (.e.,tuna purse seine, harpoon/hand gear fisheries-andkne,

etc). In addition to considering new information on sea turtle interactions and seataidle

the consultation considered the effects of several regulatory changespléeentation of the
bycatch reduction regulatory amendment with an August 1, 2000, final rule; the October 13,
2000, emergency rule on the pelagic longline fishery that temporarily closed an area off the
Grand Banks; and the interim final rule requirpegagic longline vessels to carry and use line
clippers and dipnets.

The 2001 Opinion concluded that the operation of the pelagic longline fishery was likely to
jeopardize the continued existence of loggerhead and leatherback sea turtles. All other HMS
fisheries, including the Atlantic shark bottom longline and gillnet fisheries, were found to
adversely affect but not be likely to jeopardize the continued existence of anlysESIA

species. The 2001 Opinion specified a reasonable and prudent alee(R&#) which would

2|n 1985 and 1988, the five Atlantltased Fishery Management Councils finalized an Atlantic Swordfish FMP and
Atlantic Billfish FMP, respectively. In 1993, NMFS iftgmented the FMP for Sharks of the Atlantic Ocean (1993
Shark FMP).In 1999, NMFS combined the 1993 Shark FMP and the Atlantic Swordfish FMP into a single FMP,
the 1999 HMS FMP This new FMP also encompassed existtlantic tunas regulationsAtlantic billfish

continued to be managed under a separate FMP. In 2006, NMFS consolidated the management of Atlantic billfish
with that of swordfish, tunas, and sharks into one comprehensive FMP, the 2006 Consolidated HMS FMP.



allow the operation of the pelagic longline fishery without jeopardizing the continued existence
of loggerhead and leatherback sea turtles.

On July 9, 2002, NOAA Fisheries published the final rule (67 FR 45393) implementing all of the
measures identified in the 2001 Opinion RPA to reduce the incidental catch anelqast

mortality of sea turtles and other protected species in HMS pelagic longline, bottom longline,
and gillnet fisheriesThe rule implemented the closure of the Keest Distant statistical

reporting area, required the length of any gangion to be 10 percent longer than the length of any
floatline if the total length of any gangion plus the total length of any floatline was less than 100
meters, prohibited vessels inchaving hooks on board other than corrodible, nonstainless steel
hooks, and required all HMS bottom and pelagic longline vessels to post sea turtle handling and
release guidelines in the wheelhouse. The final rule additionally established regulatibas for
HMS shark gillnet fishery that required additional measures as follows: both the observer and
vessel operator to look for whales; the vessel operator to contact NMFS if a listed whale was
taken; and shark gillnet fishermen to conduct net checks 8v&ty 2 hours to look for and

remove any sea turtles or marine mammals from their gear. NMFS did not implement the
gangion placement requirement because it was found to result in an unchanged number of
interactions with loggerhead sea turtles and anrappancrease in interactions with leatherback
sea turtles.

On August 1, 2003, NMFS published a proposed rule for Draft Amendment 1 to the 1999 HMS
FMP. Amendment 1 dealt exclusively with measures affecting the management of sharks and
the directed sharkshery components (i.gbottom longline, Southeast shark drift gillnet, and
recreational shark fisheries) of the 1999 HMS FMP. NMFS consulted on the effects of the
directed shark fisheries on listed species based on new information obtained sulisdfaent

2001 Opinion, as well as to address potential adverse effects from shark fisheries on the newly
listed smalltooth sawfistPfistis pectinatq The proposed rule and new information, as well as
the effects on smalltooth sawfish were limited to dedcshark fisheries and did not affect

pelagic longline fishing effort or other fishing patterns previously analyzed in the 2001 Opinion.
Therefore, the scope of the consultation was limited to the directed shark fisheries.

On October 29, 2003, SERO PRbnapleted its new Opinion on the operation of Atlantic shark

fisheries under the 1999 HMS FMP and Amendment 1. The 2003 Opinion concluded that the
operation of the Atlantic shark fisheries was not likely to jeopardize the continued existence, or
destroy oradversely modify critical habitat, of any ESi&ted species. A-year ITS was

included that specified the extent of anticipated take of sea turtles and smalltooth sawfish and the
RPMs necessary to minimize the impacts of the anticipated1@Rdeatheback sea turtles of

which 88 would be lethal; 1370 loggerhead sea turtles loggerhead sea turtles of which 755 would

be |l ethal; 30 total in any combination of haw
lethal takes per species); and 261 smatt sawfish, of which no lethal takes were expected.

For the directed Atlantic shark fisheries only, the 2003 Opinion superseded the 2001 Opinion.

On June 1, 2004, NMFS completed an Opinion evaluating the effects on listed species by the
Atlantic HMS pelagic longline fishery: (1) as it was currently being prosecuted, including fishing
under exempted fishing permits (EFPs) and scientific research permits (SRPs); and (2) as it
would be prosecuted under the proposed regulations that required new sdaybatith and
mortality reduction measures (i.e., hook and bait requirements, gear removal and handling
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requirements) (NMFS 2004). The effects of the proposed rule to implement the 2002
International Commission for the Conservation of Atlantic TUI@EAT) swordfish quota
recommendations were also evaluated in this consultation. The proposed regulatory actions were
specific to the HMS pelagic longline fishery and not any of the other fisheries under the 1999
HMS FMP or Billfish FMP. There was no newanfation suggesting the manner or extent of
effects to any listed species from the remaining fisheries under the 1999 HMS FMP (i.e. purse
seine, harpan, hand line, rodandreel fisherieshad changed. Consequently, consultation was
limited to the HMS peilgic longline fishery and the scope listed above.

The 2004 Opinion found that that the operation of the Atlantic HMS pelagic longline fishery as
proposed was likely to jeopardize the continued existence of leatherback sea turtles; however, the
Opinion gated that the Atlantic HMS pelagic longline fishery was not likely to jeopardize the
continued existence of | oggerhead, green, haw
The Opinion established an RPA in order to avoid jeopardizing leattkesbadurtles, which

included, among other things, maximization of gear removal, a comprehensive outreach program
to ensure that fishermen were made aware of the safe handling and gear removal requirements,
and a net mortality rate performance standardraqdirements to improve monitoring

requirements to verify maximized gear removal and predict anticipated total mortality. The
Opinion stated that the RPA would also benefit loggerhead sea turtles and that, where those
benefits affected the anticipatedgect on loggerhead sea turtles in a quantifiable way, those
reduced impacts were included in the RPA. Thus, the RPA also provided a net mortality rate
performance standard and an estimate of anticipated total mortality level for loggerhead sea
turtles. for the Atlantic HMS pelagic longline fishery, the 2004 opinion superseded the 2001
Opinion.

Consultation solely on Atlantic shark fisheries managed under the 2006 Consolidated HMS FMP
was conducted formally two more times. On May 20, 2008, NMFS comptatedl

consultation on the Atlantic shark fisheries and proposed amendments to the commercial and
recreational regulations governing shark fisheries in the Atlantic, Gulf of Mexico, and Caribbean
Sea(NMFS 2008c) The Opinion concluded that the operation of the shark fisheries

(Commercial Shark Bottom Longline, Commercial Shark Gillaet] Recreational Shark

Handgear Fisheries) as managed under the 2006 Consolidated HMS FMP, including Amendment
2, was not | ikely to jeopardize the continued
leatherback, or loggerhead sea turtles or smalltsaaiiish. An ITS was issued specifying the
amount and extent of anticipated take on a tiyess basis, along with RPMs and associated

terms and conditions deemed necessary and appropriate to minimize the impact of these takes.
Other listed species wereund to be not likely to be adversely affected. No critical habitat
overlapped with the action area, thus none was affected.

On May 20, 2012, NMFS completed the most recent formal consultation on the Atlantic shark
fisheries(NMFS 2012c) The consultation addresseatential effects of federal management for
smoothhound shark. The Opinion evaluated the effects of the shark fisheries carried out under
the 2006 Consolidated HMS FMP including the existing components of the Atlantic shark
fisheries (i.e., bottom longlines and gillnets), as well as the new smoothhound fishery (i.e., a
gillnet fishery), on ESA listed species, including a new listed species, Atlantic sturgeon, which
was adversely affected only by the new smoothhound gillmepoaent. The Opinion



(hereafter, the 2012 Opinion) concluded that the proposed adi®not likely to jeopardize the
continued existence of North Atlantic right,
ridley, leatherback, or loggerhead sedlés, smalltooth sawfish, or Atlantic sturgeon. NMFS
anticipated take and included a thiygar ITS of 126 loggerhead sea turtles, 57 green sea turtles,

18 | eatherback sea turtles, 36 Kempb6s ridley
321 Atlantic Sturgeon from five Distinct Population Segments (DPSs). Other listed species and
critical habitat were found to be not likely to be adversely affected.

On March 31, 2014, the HMS Management Division requested reinitiation of Section 7

consultdion on the operation of the Atlantic HMS pelagic longliishery. Reinitaton was

requestedbased on the availability of new information revealing effects of the action that may

affect listed species in a manner or to an extent not previously coms{deee50 C.F.R. §

402.16(b)). Specifically, the request was based on information indicating that the net mortality
rate and tot al mortality estimates for | eathe
reasonable and prudent alternative were eded (although the take level specified in the

incidental take statement has not been exceeded), changes in information about leatherback and
loggerhead sea turtle populations, and new information about sea turtle mortality associated with
pelagic longlinggear. That consultation is -@oing.

This Consultation

On October 30, 2014, the HMS Management Division requested reinitiation of consultation on
the operation of Atlantic HMS fisheri@s carried out under the 2006 Consolidated HMS FMP

(as amended tdate) that had previously consulted on in the 2001, 2003, 2008, and the 2012
Opinions (i.e., on all oigoing fisheries/gear operations managed under the 2006 Consolidated
HMS FMP) except for the pelagic longline fishery, which was separately consulte @064

and was already undergoing separate consultation at that time (see above). The HMS
Management Division requested reinitiation of consultaioaddress potential effects on

certain newly listed species, namely the Central and Soutlwastic distinct population

segment of scalloped hammerhead shark and seven species of corals. NMFS had published, on
July 3, 2014, thé&inal Rule to list the Central and Southwest Atlantic DPS of Scalloped
Hammerhead ShariSphyrna lewinias Threatened Speci@® FR 38213)and, on August 27,

2014, the Final Rule to list various coral species in the Caribbean, including Florida and the Gulf
of Mexico, as threatened (79 FR 5385Zhe HMS Management Division requested reinitiation
because they had determined tthat newly listed species identified above occur within the
management area of the 2006 HMS Consolidated FMP and may be affected by the operation of
these fisheries. Specifically, the HMS Management Division determined that certain authorized
Atlantic HMS gear types may affect and are likely to adversely affect scalloped hammerhead
sharks within the Central and Southwest Atlantic DPS. Additionally, certain authorized Atlantic
HMS gear types may affect but are not likely to adversely affect, threatenbbte&2ar coral

species. These gear types include bandit gear, bottom longline, buoy gear, handline, and rod and
reel. The HMS Managememstubmitted a biological evaluation with the request

On July 8, 2015, the HMS Management Division provided a reviséageal evaluation based

on further review of the final rule that listed Central and Southwest Atlantic DPS of scalloped
hammerhead sharks. The HMS Management Division clarified that use of bottom longline gear
and gillnet gear does not occur within t@ge of that DPS. From 202813, there was no
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reported use of these gear types by HMS permit holders in the Caribbean. Severalrnyear

time and area closures in the Caribbean limit use of these gear types. As a result, the HMS
Management Division dermined that these gear types would have no effect on the Central and
Southwest Atlantic DPS of scalloped hammerhead sharks. However, recreational rod and reel
was still believed to result in some interactions with these species. That sammeaday,
menorandum from NMFS Office of Sustainable Fisheries to SERO, the HMS Management
Division determined that allowing tleperation of all Atlantic HMS fisheries (other than the
pelagic longline fishery) during the-neitiation periodwould not violate Sections(a)(2) or 7(d)

of the ESA with respect to thgentral and Southwesttlantic DPSof scalloped hammerhead

shark and threatened coral species that occur in the action area.

Additional ESA listings and designations took place that affected this consult@io July 10,

2014, NMFS published a final rule (79 FR 39856) designating critical habitat for the northwest
Atlantic Ocean (NWA) loggerhead sea turtle DPS (). Listing actions pertinent to the Atlantic

EEZ, other than the coral and scalloped hammerkleark listings, are as follows. On April 6,

2016, NMFS and the Fish and Wildlife Service (FWS) published a Final Rule (81 FR 20058)
removing the rangavide and breeding population ESA listings of the green sea turtle and, in

their place, listing 8 greerea turtle DPSs as threatened and 3 green sea turtle DPSs as

endangered, effective May 6, 2016. Two of the green sea turtle DPSs, the North Atlantic DPS
and the South Atlantic DPS, occur in the Sout
af f e lbytHMd feshing, based on the earlier 2001, 2003, 2008 and 2012 Opinion analyses for
green sea turtles. On June 29, 2016, NMFS published a final rule in the Federal Register listing
Nassau grouper as threatened under the Endangered Species Act, &ific®@ 2016 (81 FR

42268). On April 15, 2019, NMFS publieed a final rule to listth&u | f of Mexi co Bry
whale as endangered, effective May 15, 2019 (84 FR 154%6)lanuary 30, 2018, NMFS

published a final rule to list the oceanic whitetip sheskhreatened, effective March 1, 2018 (83

FR 4153). On January 22, 2018, NMFS published a final rule to list the giant manta ray as
threatened, effective February 21, 2018 (83 FR 29C@nsequently, the ongoing consultation

on the operation of the fishies carried out under the 2006 Consolidated HMS FMP, excluding

the pelagic longline fishery, was expanded to consider potential effects in light of these actions.

SERO PRD worked with the HMS Management Division, Southeast Fisheries Science Center
(SEFSC), Northeast Fisheries Science Center (NEFSC), Greater Atlantic Regional Fisheries
Office (GARFO), the Fisheries Statistics Division, and SERO SFD, from winter of 2016 through
spring of 2018, to clarify information and data analyses on potential interaetnd effects from

the proposed action on species listed under the ESA anghtbposed for listing (i.e., to obtain

the information necessary for a complete initiation package).

The consultation package was considered complete on May 4, 2018.
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2.0 Description of the Proposed Action and Action Area

The MagnusofStevens Fishery Conservation and Management Act (MSA) grants authority to
the Secretary of Commerce (ASecretaryo) to ma
sharks within the U.SExclusive Economic Zone (EEZ) in the Atlantic Ocean, Gulf of Mexico

and Caribbean Sea. See 16 U.S.C. 88 1852(a)(3) and 1802(21). The Secretary delegated that
authority to the National Oceanic and Atmospheric Administration, which in turn delegated it to
NMFS. The HMS Management Division within NMFS administers the Act with respétvS
fisheries. NMFS musebuild overfished fisheries and prevent overfishing while achieving

optimum vyield on a continuing basis, consistent with the National Standatddteer MSA
requirements. Additionally, any management measures must be consistent with other domestic
laws including, but not limited to, the National Environmental Policy Act, ESA, Marine

Mammal Protection Act (MMPA), and Coastal Zone Management Atantic HMS are also

managed under authority of the Atlantic Tunas Convention Act (ATCA), which authorizes the
Secretary of Commerce to promulgate regulations, as may be necessary and appropriate, to carry
out recommendations of the International Comrois$or the Conservation of Atlantic Tunas

(ICCAT). ICCAT is a regional fishery management organization with 52 members, including

the United States. The United States helps develop recommendations aimed at promoting the
conservation, management, and iehng of Atlantic highly migratory fish stocks, including

those important to U.S. interests. ICCAT also undertakes work on management and data
compilation of bycatch that are caught by fleets participating in ICCAT fisheries.

Within NMFS, the HMS Mangement Division has the lead in developing regulations for all
Atlantic HMS fisheries, although some actions (e.g., implementation of the Atlantic Large Whale
Take Reduction Plan) are taken by or in cooperation with other offices if the main legislation
(e.g., the MMPA) driving the action is not the MSA or ATCA. The HMS Management Division
manages Atlantic HMS fisheries in U.S. Atlantic waters including the Gulf of Mexico and
Caribbean Sea. Tuna, sharks, swordfish, and billfish live throughout the &ttargan and

Gulf of Mexico and often migrate long distances. Because these species cross national and
international management boundaries, the HMS Management Division is responsible for
managing the fisheries under the MSA and ATCA. With advice fromduisary Panel, the

HMS Management Division develops and implements conservation and management measures
for Atlantic HMS species that are in need of conservation and management, taking into account
all domestic and international requirements under appéicsibtutes including the MSA, ATCA,
MMPA, ESA, and Migratory Bird Treaty Act.

Descriptions of the current regulations and management measures for the northwest Atlantic,
Gulf of Mexico, and Caribbean Region HMS fisheries (excluding the pelagic lerfgdhrery)

are provided Section 2.1 through 2.9. For more information on the Atlantic HMS regulations,
please see 50 CFR Part 635. For more information on HMS landings data, please see the HMS
Stock Assessment and Fisheries Evaluation (SAFE) Reports
athttps://www.fisheries.noaa.gov/atlantioghly-migratoryspecies/atlantibighly-migratory
speciesstockassessmerandfisheriesevaluationreports

12



2.1 Overview of Management Measures for Atlantic HMS

The 2006 Consolidated HMS FMP, as amended, addrisisesy management measures within
federal waters of the U.S. EEZ (Figures 2.1 and 2r2some cases, such as management of
Atlantic tunas, the 2006 Consolidated HMS FMP establishes regulations that are applicable to

shore with some limited exceptio(®0 CFR 635.1).
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Figure 2.1 Continental 2006 ConsolidatedHMS FMP managementareaas bounded by the
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Species Managed Under the Consolidated FMP and its Amendments

NMFS manages five species of tuna under the 2006 Consolidated HMS FMP and its
amendments: skipjack tuna, albacore tuna, yellowfin tuna, bigeye tuna, and bluefin tuna.
Bigeye, northern alacore, yellowfin, and skipjack tunas are collectively referred to as BAYS
tunas. NMFS also manages swordfish, sailfish, white marlin, blue marlin, roundscale spearfish,
and longbill spearfish under the FMP. Additionally, NMFS manages 42 species dfcAtlan

sharks, divided into five primary groups for management: large coastal sharks (LCS), small
coastal sharks (SCS), pelagic sharks, smoothhound sharks, and prohibited species. The LCS
complex is comprised of 11 species including sandbar, silky, tigektip, spinner, bull, lemon,
nurse, scalloped hammerhead, great hammerhead, and smooth hammerhead sharks. SCS consist
of finetooth, Atlantic sharpnose, blacknose, and bonnethead sharks. Pelagic sharks consist of
blue, oceanic whitetip, porbeagle, shiorthako, and common thresher sharks. The

smoothhound complex includes smooth dogfish, Gulf smoothhoandB)orida smoothhounds.
Prohibited sharks consist of sand tiger, bigeye sand tiger, whale, basking, white, dusky, bignose,
Galapagos, night, Cariban reef, smalltail, Caribbean sharpnose, narrowtooth, Atlantic angel,
longfin mako, bigeye thresher, sevengill, sixgill, and bigeye sixgill sharks. The quotas for some
HMS managed species are split into fishing regions. Please see the HMS SAFE Reports a
https://www.fisheries.noaa.gov/atlarhgghly-migratoryspecies/atlantitighly-migratory
speciesstockassessmerandfisheriesevaluationreportsfor more information on these species

and their status.

History of 2006 Consolidated HMS FMP Amendments

Over the years, NMFS has implemented numerous amendments to the 2006 Consolidated HMS
FMP, some of which affect all HMS species (eAgnendmentl in 2009 and Amendment 10 in

2017, which address EFH) and other that affect specific species. Many ofrtfexsingents

were undertaken to rebuild overfished stocks and to prevent or end overfishing of Atlantic sharks
in commercial and recreational fisheries. Section 3.1.1 of Final Amendment 3 (2010) to the
2006 Consolidated HMS FMP includes a detailed histodoafiestic shark management. In

addition to Amendment 3, other FM#Pnendments hawadddressed shark management, including
Amendment 2 (2008, sandbar, dusky, porbeagle, and blacktip sharks); Amendment 4 (2012,
Caribbean HMS measures); Amendment 5a (2013l=anscalloped hammerhead, blacknose,

and blacktip sharks); Amendment 6 (2015, small coastal sharks and changes to regions);
Amendment 9 (2015, smoothhound sharks); Amendment 5b (2017, dusky sharks), and
Amendment 11 (2019, shortfin mako sharks). Chamgesgmnagement measures and regulations
have generally resulted from new stock assessments, some of which have continued to find at
least some shark stocks overfished, slower to rebuild than expected, or experiencing overfishing,
and some of which have fod the species are not overfish@dre not experiencing overfishing.
Some of the regulations implemented in these FMP Amendments have also been implemented to
minimize the impacts of the shark fisheries on MMPA and #iStdd species, most recently
Amerdment 9, which implemented the terms and conditions of the 2012 Opinion in the shark
gillnet fisheries. Other amendments have addressed species other than sharks, including
Amendment 8 (2013, swordfish); and Amendment 7 (2014, bluefin tuna).

For a listof complete amendments to the current Atlantic HMS FMPs, please see
https://www.fisheries.noaa.gov/atlanrhohly-migratay-species/atlantihmsfishery
managemenplansandamendments
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In addition to FMP Amendments, other regulatory actions that have been taken over the years
include opening and closing of fisheries and adjustments to quota allocations.

2.2 Authorized Commercial and Recreational Gear

The gear type authorized for an activity depends upon three things: (1) the type of fishing being
conducted (commercial, recreational, or scientific research); (2) the species being targeted; and
(3) the type of permit whicls being used for that activity. The tables below reflect which gear
types may be used for which species, and additional information is provided in the appropriate
sections in the HMS compliance guitleSear types for scientific research (which can be
authorized by EFPs, scientific research permits (SRBisplay permits, andhark research

fishery permis,® see 50 CFR 635.32an vary from the traditional commercial and recreational
gears (e.g., include plankton nets) but are generally similar f@dgand reel or bottom

longline). NOTE: A vessel using or having onboard any unauthorized gear may not possess any
Atlantic HMS.

Table 2.1 Authorized Commercial and Recreational Gear Types

Gear Type Sharks Bluefin Tuna BAYS Tunas Swordfish
Bandit X X X X
Bottom Longline X
Buoy Gear* X** X
Gillnet X
Greenstick X X X
Handline X X X X
Harpoon*** X X X
Purse Seine X X
Rod and Reel X X X X
Speargun**** X

* Must have Swordfish Directed limited access, Swordfish Handgear limited aess, or HMS Commercial
Caribbean Small Boat permit.

* HMS Commercial Caribbean Small Boat permit holders only.

*** Not authorized for Charter/Headboat permit holders.

**** For use by Charter/Headboat permit holders for recreational fishing only (spearedBAYS tunas may not
be sold).

2.3 Commercial Fishingi Atlantic Tunas and Swordfish Fisheries

Atlantic HMS that can be landed for commercial purposes include certain tunas, swordfish, and
sharks. This section addresses tunas and swordfish fishing artgpgesaand shark landings as

3 Atlantic HMS Fishery CompliareeGuides are designed to provide a plain language summary of HMS regulations;
however, they are not a substitute for the regulations found in the Code of Federal Regulations (50 GHRS535).
compliance guides can be found at: https://www.fisheries.nodatgmtichighly-migratoryspecies/atlantic
highly-migratoryspeciedishery-complianceguides

4 SRPs are required for scientific research activities concerning all species covered under 50 CFR part 635 regulated
under the authority of thatlantic TunasConvention Act 50 CFR 653.32(b).

5 As described in Sections 2.4.1 and 2.7, beldWMFS issues permits for participation in the shark research fishery
asexempted fishing pernsit 50 CFR 635.32(f).Although the shark research fishery is not restritbadsing

bottom longline gear, all participants to date have fished exclusively with bottom longline gear.
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bycatch when targeting tunas and swordfish. Directed commercial shark fishing activities are
discussed below.

2.3.1 Green-Stick

Greenstick gear may be used to harvest BAYS tunas and bluefin tuna aboard Atlantic tunas

General ategory, HMS Charter/Headboat, and Atlantic tunas Longline permitted vessels (73 FR
54271, 50 CFR 635.21(i))n August 2013, Amendment 8 to the Consolidated HMS FMP (78

FR 52011) also allowed grestick gear to be used to harvest swordfish under thedisio

General Commercial permit. This permit allows for similar gear as the Atlantic tunas General
category permit to be used to harvest swordfiEh e fic ommer ci al 0 -sticknf i gur @
gear generally consists of a 10.X3.7 m (3545 feet) fikerglass pole mounted to the vessel

(NMFS 2014e). A heavy mainline (8aQ00Gpoundtest ling housed in a spool is hoisted by a
tetherrope mounted to the top of the pole (NMFS 2014e). The mainline is attached to a vessel
and elevated or suspended abtheesurface of the water with no more than 10 hooks or

gangions attached to the mainline (73 FR 54271). The mainline is connected to thepether

with a cotton breakaway cord (NMFS 2014e). At the end of the mainline, a floating decoy is
attached (73 FB4271). This decoy provides drag as the vessel moves forward and puts tension
on the mainline (73 FR 54271). Several leaders hang down from the mainline at regularly
spaced intervals and suspend baits so that they brush across the top of the wate?.@jigés
this gear i s towed, the baits attached to t
the fiberglass pole produces a fAjiggingod ac
designed so that the mainline breaks away filuertether rope when one or more fish are

hooked. Fish are hooked as they strike the baits, which most frequently results in hooking
locations in the jaw or mouth area and does not often result irhdedqng (73 FR 54271). The
mainline and all the fishre then retrieved together using the spool (Wescott, 1996). The
suspended line, attached gangions and/or hooks, and catch may be retrieved collectively by hand
or mechanical means (73 FR 54271).

he
t i

Greenstick does not constitute a pelagic longline (PaLp bottom longline (BLL) as defined at

8 635.21(c) or 8§ 635.21(d), respectively. Grstok gear is also distinguished from PLL and

BLL gear in that greestick gear is actively trolled and does not have floats capable of
supporting the mainline, asthiPLL, nor weights and/or anchors capable of maintaining contact
between the mainline and the ocean bottom, as with BLL. &Gtadncan be used by Atlantic
Tunas Longline category permitted vessels at times and in areas including, but not limited to,
times and areas closed to longline fishing if the requirements for removal of any one of the
elements of a PLL are met (73 FR 54721).
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Figure 2.3 A Diagram of the Commercial Configuration of Grsiek Fishing Gear. Source: Wescott, 1996

Onboard Atlant tunas Longline category permitted vessels, up tol2@oks may be possessed
for use with greesstick gear and no more than X0doks may be used with a single gresgick

gear. Jhooks may not be used with PLL gear and +m@dks may be possessed oatd a PLL
vessel unless greestick gear is also onboard-hdoks possessed and used onboard PLL vessels
may be no smaller than 1.5 inch (38.1 mm) when measured in a straight line over the longest
distance from the eye to any other part of the hook (5R 6€35.21(c)(2)(vii)(A); 50 CFR
635.21(c)(5)(iii)(B)(3)).

NMFS previously determined that its proposed action of authorizing-gteskngear foithe

harvest of Atlantic tunawas not likely to adversely affect ESisted species (2008

Memorandum from Rof. Crabtree, PhD, to Alan D. Risenhoover). The gitak fishery is
classified as Category Il under the MMPA (84 FR 22051, May 16, 2019), meaning that these
fisheries have a remote likelihood of incidental mortality or serious injury to marine mammals.

Recent Catch and Landings

Determining historical landings for grestick gear is not easily quantifiable due to the lack of
reporting mechanisms for the gear type available in some fisheries data collection programs in
the past (NMFS 2017). Limited deallowed the catch to be characterized and presented in the
2008 SAFE Report (NMFS 2017). In 2008, a gretick gear code was designated for use in
existing reporting systems, such as trip tickets in the southeast and electronic reporting programs
in thenortheast (NMFS 2017). NMFS encouraged states to utilize the-gfiekmear code in

their trip ticket programs to improve data on landings (NMFS 2017). Beginning in 2013, the

HMS eDealer electronic reporting system was required to be used by AtlafEdealers,

improving the precision of greestick landings data (NMFS 2017).
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Table 2.2 Select Landings with Greenstick Gear (Ib. ww) in20132017

Species Region 2013 | 2014 | 2015 | 2016 | 2017

Yellowfin tuna| Atlantic 43,175| 57,064| 44,673| 35334| 77753
Gulf of Mexico | 19,212| 1,082 - 1,055 | 10540

Bigeye tuna | Atlantic - - - 1,666 -

Gulf of Mexico -

Note: Additional landings of other species with greenstick gear have occurred, but given the limited number of
vessels reporting such landings, thifimation cannot be displayed due to MSA confidentiality requirements.

Source: Atlantic HMS Electronic Dealer Reporting System

NMFS and the Louisiana Department of Wildlife and Fisheries investigated the catch and
bycatch of greestick gear during 2022016 in the northern GOM through a study funded by
the NOAA Bycatch Reduction Engineering Program. The final report from that study is
available on request from the HMS Management Division.

2.3.2 Purse Seine

Purse seine gear may be used to harvest hltgia and BAYS tunas. Purse seine gear consists
of a floated and weighted encircling net that is closed by means of a drawstring, known as a
purseline, threaded through rings attached to the bottom of the net. Atlantic tuna purse seining

operations tymally have used spotter aircraft to locate fish schools. Once a school is spotted, a

vessel, with the aid of a smaller skiff, intercepts and uses the large net to encircle it. Once
encircled, the purseline is pulled, closing the bottom of the net andrpimey escape. The net s
hauled back onboard using a powerblock, and the tunas are removed and placed onboard the

larger vessel. A purse seine used in directed fishing for bluefin tuna must have a mesh size equal

to or smaller than 4.5 inches (11.4 dm}he main body (stretched when wet) and must have at
least 24count thread throughout the {60 CFR 635.21(e)(1))Vessels participating in the

Atlantic tunas purse seine fishery are required to target the larger size class bluefin tuna, more
size cl
size class bluefin tuna (73 to < 81 inches) (i.e., large medium catch may not exceed 15% by
weight of the total amount of giant bluefin tuna landed during a seé&dR)FR 635.23(e))

specifc al | y

Vessels using purse seine nets have participated in the U.S. Atlantic tuna fishery as early as the

t he

gi ant

ass

(0 81

i nches)

1930s, although the level of activity escalated in targeting and land bluefin off the coast of
Gloucester, MA until the 195049n 193, commercial purse seining effort for Atlantic tunas

began with a single vessel in Cape Cod Bay and expanded rapidly into the region between Cape

ar

Hatteras and Cape Cod during the early 1960s. Since the 1970s, purse seine vessels focused their
effort on gant bluefin, versus other tunas, due to the emerging international market that
developed for giant bluefin in the late 1970s. These fresh caught bluefin were primarily flown
directly to Japan for processing into sushi or sashimi. A limited entry perstéinsyvith non
transferable individual vessel quotas for purse seining was established in 1982, effectively

excluding any new entrants into this category. Equal baseline quotas of bluefin were assigned to

individual vessels by regulation; the individuaksel quota system was possible given the small
pool of ownership in this sector of the fishery, i.e., five qualified participants. Purse seine

landings historically have made up approximately 20 percent of the total annual U.S. landings of

bluefin tuna, ot there has been no, to little, activity from this segment of the fishery for a
number of years (NMFS 2014e).
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The baseline Purse Seine category quota currently is codified as 219.5 mt or 18.6% of the U.S.
guota (50 CFR 635.27(a)). Annually, NMFS ma#eterminations regarding the start of the

purse seine fishery based on variations in seasonal distribution, abundance or migratory patterns
of bluefin tuna, cumulative and projected landings, the potential for gear conflicts on the fishing
grounds, and mket impacts. NMFS also makes determinations regarding quota allocations to
each participant, applying a formula adopted in Amendment 7 to the 2006 Consolidated HMS
FMP (50 CFR 635.27(a)(4)). In the scoping document for Amendment 13 to the 2006
Consolidaéd HMS FMP, which addresses management of bluefin tuna, NMFS includes
elimination of the Purse Seine category among potential management options to consider in the
future because there have been no landings of bluefin tuna in this category since 205 (84 F
23020, May 21, 2019).

Vessel Monitoring System Requirements

Vessels with an Atlantic Tunas Purse Seine category permit must have a Vessel Monitoring

System (VMS) unit installed on their vessel in order to use purse seine gear. The VMS unit must
submit aitomatic position reports every hour, 24 hours a day, unless a valid power down

exemption has been granted by NMFS law enforcement. 50 CFR 635.69(e)(1). Vessels fishing
with purse seine gear must submit a fidighly M
through VMS within 12 hours of completion of each purse seine set. The report must include:

date the set was made; area in which the set was made; and the length of all bluefin tuna retained
(actual) and discarded dead or released alive (approxinmetie)ling reporting of zero bluefin

on a set. 50 CFR 635.69(e)(4)(ii).

Atlantic Tunas Purse Seine Fishery Observer Coverage

ICCAT Recommendation 100, Recommendation by ICCAT to Establish Minimum Standards
for Fishing Vessel Scientific Observer Progranegjuired a minimum of 5% observer coverage
of fishing effort in the purse seine fishery, as measured in number of sets or trips. NMFS
implemented the requirement in 2011.

Recent Catch and Landings

Table 2.3 shows purse seine catch (landings + deadrds) of Atlantic bluefin tuna from 2008
through 2017. No other tuna species were landed by vessels permitted in the Purse Seine
category during this time; purse seine fishing effort has been directed only on bluefin tuna.

Purse seine landings histoailly made up approximately 20 percent of the total annual U.S.

landings of bluefin tuna (about 25 percent of total commercial landings), but over the past 20
years have only accounted for a small percentage of landings (NMFS 2017). There have been no
landings in the fishery since 2015.

Table 2.3 Domestic Atlantic Bluefin Tuna Catch (mt ww) for the Purse Seine Fishery in
the Northwest Atlantic Fishing Area (20082017)

Species | 2009 2010 2011 2012 2013 2014 2015 2016 2017

Bluefin

114 00 00 1.7 425 418 388 0.0 0.0
tuna

Source: NMFS 2019
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In 2016, 2017, and 2018 NMFS did not open (i.e., announce a start date for) the Atlantic tunas
purse seine fishery because there were no active vessels permitted to fish for bluefin tuna with
purse seine gear ankerefore there was no catch of bluefin tuna in 2016, 2017, and 2018
(NMFS 2019). Although NMFS received an EFP application for purse seine fishing (similar to
those submitted for 2014 and 2015), NMFS did not grant the EFP (NMFS 2017).

2.3.3 Commercial Handgear

Commercial handgears, including handline, harpoon, rod and reel, buoy gear and bandit gear, are
used to fish for Atlantic HMS on private vessels, charter vessels, and headboat vessels. Rod and
reel gear may be deployed from a vessel thatab@ned, drifting, or underway (trolling). In
general, trolling consists of dragging baits
surface. While trolling, vessels often use outriggers to assist in spreading out or elevating baits

or luresand to prevent fishing lines from tangling.

The handgear fisheries for all HMS are typically most active during the summer and fall,
although in the MigAtlantic and Gulf of Mexico, fishing with handgear occurs during the winter
months. Fishing usuallykes place between a few and two hundred kilometers (km) from shore
and, for those vessels using bait, the baitfish typically includes herring, mackerel, whiting,
mullet, menhaden, ballyhoo, butterfish, and squid.

Themajority of bluefin landings are bdyandgear fisheries in the commercial Atlantic tunas
General category and recreational HMS Angling and HMS Charter/Headboat categories.
Vessels permitted in the Atlantic tunas General category are focused in New England during the
summer and fall and theo8th Atlantic during the winter. These vessels tend to fish in offshore,
deeper waters.

The commercial handgear fishery for bluefin tuna occurs in New England, and off the coast of
southern Atlantic states, such as Virginia, North Carolina, and Southr@amith vessels

targeting large medium and giant bluefin tuna. Bluefin tuna commercial landings are the
predominate handgear landings, in metric tons (mt) by geographic region: Gulf of Mexico, South
Atlantic, Mid-Atlantic, and Northeast (the South Attec region ends at Cape Hatteras, and the
Mid-Atlantic region ends at eastern Long Island, New York).

Commercial landings declinatlring the early 2000s, but have increased over the past five
years. All commercial landings, regardless of year, have wéhin the overall U.S. annual
guotas as authorized at ICCAT and implemented domestically by reguldogeting bluefin

tuna in the Gulf of Mexico, the known spawning grounds for the western Atlantic stock, is
prohibited, although some incidental st is allowed. The majority of U.S. commercial
handgear fishing activities for bigeye, albacore, yellowfin, and skipjack tunas take place along
the east coast of the United States. Beyond these general patterns, the availability of Atlantic
tunas at &pecific location and time is highly dependent on environmental variables that
fluctuate from year to year.

The U.S. Atlantic tuna commercial handgear fisheries are currently managed through an open
access vessel permit program. Vessels that wish ttheellAtlantic tunas must obtain a permit
in one of the following categories: Generalithorizeshandgear including rod and reel, harpoon,
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handline, bandit gear, and grestick), Harpoonduthorizesharpoon only), or Charter/Headboat
(authorizes fothire passengers to recreationally fish for any HMS speciesraittand reelfor

tunas, sharks, or swordfish witlandline for tunas with bandit geand greerstick, and free
swimming tunas (excluding Bluefin) with a spearp(for more detailed permit deggtionssee
https://hmspermits.noaa.gdv/These federalhpermitted vessels may also need permits from

the states they operate from in order to land and sell their catch, and are encouraged to check
with ther local statdisherymanagement agencggarding these requirements. Federally
permittedvessels are required to meet all applicable U.S. Coast Guard safety gear requirements
as well as sell their Atlantic tunas only to federgdgrmitted Atlantic tunadealers.

The Commercial Caribbean Small Boat permit is open access and valid in the U.S. Caribbean
region on vessels that are less than 45 feet long. This permit allows the commercial retention of
tunas, swordfish, and sharks when using handgear (handlioy gear, harpoon, rod and reel, or
bandit gear). The current retention limit for bigeye, northern albacore, yellowfin, and skipjack
tunas (collectively referred to as BAYS tuna) is 10 fish, and the retention limit for North Atlantic
swordfish is twdish. The shark retention limit is zero; however, if the retention limit were
increased, permit holders would be allowed to retain and selbrodmbited species of sharks.

The Swordfish General Commercial permit is open access and can be held intcomjuitic

the Atlantic Tunas Harpoon and General category permits. Permit holders can only use rod and
reel, handline, bandit gear, grestick, or harpoon gear. The swordfish retention limit under this
permit may be set between zero and six fish pereless trip. The default retention limits for

North Atlantic swordfish are three in the northwest Atlantic and Gulf of Mexico, two in the U.S.
Caribbean, and zero in the Florida Swordfish Management Area.

Table 2.4 displays the estimated number of rodraatland handline trips targeting large pelagic
species (e.g., tunas, billfishes, swordfish, sharks, wahoo, dolphin, and amberjack) from Maine
through Virginia from 2012 to 2017. The trips include both commercial and recreational trips,
and are not spedifto any particular species.

Table 2.4 Estimated Number of Rod and Reel and Handline Trips Targeting Atlantic
Large Pelagic Species, by State (MWA 2012-2017)

Area
NJ
Year | NHmME MA CT/RI NY NJ (South) | /A Total
(North) and
MD/DE
Private Vessels
2012 8,408 19,096 6,189 6,425 5,447 13,682 2,445 61,692
2013 7,100 12,883 2,366 6,648 4,104 11,519 2,187 46,807
2014 4,289 12,758 3,639 6,777 4,589 11,575 1,972 45,559
2015 4,074 12,130 3,336 7,068 3,166 11,741 2,522 44,037
2016 4,224 10,511 3,802 6,481 3,337 11,193 2,754 42,302
2017 5397 12088 2909 9060 3843 10316 2082 45695
Charter Vessels
2012 1,570 4,248 465 1,211 1,437 2,910 619 12,462
2013 868 3,181 999 1,010 1,113 2,763 399 10,333
2014 836 3,294 592 1,220 1,199 2,172 345 9,658
2015 1,262 3,838 613 1,458 1,167 1,730 499 10,572
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2016 669 3,756 552 1,423 1,439 2,798 263 10,900
2017 998 3934 329 1866 1554 2657 822 12160
Source: Large Pelagics Survey (LPS), NMFS 2018

The commercial North Atlantic swordfish fishery began in the early 1800s apa@ohdishery

off the New England coast. Sailing vessels used harpoons to capture swordfish on extended trips
to the Hudson Canyon and Georges Bank during summer months. For more than 150 years, up
until the 1960s, most U.S. commercial swordfish were cagtusing harpoons or handlines. A

small U.S. recreational swordfish fishery developed in the 1920s using rod and reel and handline,
primarily from Massachusetts to New York. As diesel engines came to replace sail, PLL gear
eventually replaced harpoonsthe primary commercial swordfish gear during the 1960s. As

the swordfish stock has rebuilt over the past decade, more fish have recruited to larger sizes and
the range of fish captured on traditional handgears has expanded. Rod and reel and harpoon gears
have recently become more economically viable again in more areas, including New England
and the Gulf of MexicoA commercial swordfish fishery utilizing handgear (especially buoy

gear) exists primarily off the east coast of Florida, but also occurkeén lotcations of the

Atlantic, Gulf of Mexico, and U.S. Caribbean. The handgear fishery for swordfish is currently
managed through a mix of open access and limited access vessel pEmaitxation of

Swordfish Handgear limited access permits haseshgbuth over the last decade. In 2004, the
majority of the permits were located in Rhode Island (28 permits), Florida (20 permits), and
Massachusetts (17 permits). Between 2004 and 2018, the number of Swordfish Handgear
limited access permits in Florigaore than doubled from 20 to 52 permits (suggesting that this is
an important location for this fishery). During this same timeframe, the number of permits in
Rhode Island decreased to 12 and in Massachusetts to 7. For updated permit information see
https://www.fisheries.noaa.gov/southeast/freqtfeeedominformationactrequestssoutheast

region.

Buoy gear is a fishing gear consisting of one or more floatation devices supporting a single
mainline to which no more than two hooks or gangions are atfachhe only permits that

authorize the use of buoy gear are the Swordfish Handgear limited access permit, the Swordfish
Directed limited access permit (only when held in combination with a shark limited access
permit and a Tunas Longline category perpat)d the Commercial Caribbean Small Boat permit
(which is only valid in the U.S Caribbean territories of Puerto Rico and U.S. Virgin Islands).
Buoy gear is generally used to target swordfish and is usually fished at night. Authorized permit
holders mayot possess or deploy more than 35 floatation devices and may not deploy more
than 35 individual buoy gears per vessel. Buoy gear must be constructed and deployed so that
the hooksor gangionsor bothare attached to the vertical portion of the mainliratation

devices may be attached to one, but not both ends of the mainline, and no hooks or gangions may
be attached to any floatation device or horizontal portion of the mainline. If more than one
floatation device is attached to a buoy gear, no lmv@angion may be attached to the mainline
between them. Individual buoy gears may not be linked, clipped, or connected together in any
way. Buoy gears must be released and retrieved by hand. All deployed buoy gear must have
some type of monitoring equigent affixed to it including, but not limited to, radar reflectors,
beeper devices, lights, or reflective tape. If only reflective tape is affixed, the vessel deploying
the buoy gear must possess on board an operable spotlight capable of illuminatggdepl
floatation devices. If a gear monitoring device is positively buoyant, and rigged to be attached to
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a fishing gear, it is included in the floatation device vessel limit and must be marked
appropriately.

Buoy gear effort and catch data are availabllMS SAFE Reports from 2007 through 2017.

Prior to 2007, buoy gear catch data were included in handline catchml#te. Caribbean, buoy
gear (referred to in the Caribbean as yo yo gear) is used to target swordfish and tunas and may
have incidental dahes of sharks.

Buoy gear effort, as reported by the fishery, and published in the most recent HMS SAFE Report
is presented from 2012 to 2017 in Table 2.5.

Table 2.5 Reported Buoy Gear Effort (20122017)

Specifications 2012 2013 2014 2015 2016 2017
Numbe of Vessels 55 46 39 37 42 36
Number of Trips 688 629 467 353 337 252
:[Ar\i\:)erage buoy gears deployed per 141 17.95 0.9 211 23.6 23.4
Total Number of Set Hooks 11,639 | 12,557 | 10,740 | 8,267 8,588 6282
Average Number of Hooks per gea] 1.2 1.1 1.1 1.1 1.1 1.1

Source: UDP, NMFS 2018

2.4 Commercial Fishing- Directed Shark Fishery

The HMS Management Division currently manages sharks in five management units: LCS, SCS,
pelagic sharkghe smoothhound compleand prohibited speciesrior to the implemesation

of Amendment 2 to the 2006 Consolidated HMS FMP in 2008, the primary target species in the
fisheries of the Atlantic and Gulf of Mexico coasts were sandbar and blacktip sharks, although
many other shark species were caught as well. Since Amengdnwenich significantly reduced

the sandbar quota to only a small research fishery, the fishermen in these areas primarily target
blacktip and Atlantic sharpnose sharks. The majority of participants in the shark fisheries off the
Caribbean are smadicalecommercial vessels using handgear (handline, rod and reel). A
summary of commercial compliance regulations is availablledtHMS Commercial

Compliance Guide found attps://www.fisheries.noaa.gov/atlartgghly-migratory
species/atlantibighly-migrabory-speciedishery-complianceguides.

2.4.1 Bottom Longline

Bottom longline gear is the primary commercial gear employed for targeting LCS in all regions.
The commercial shark bottom longline fishery is active in the U.S. Atlantic Ocean from Virginia
to Florida and throughout the Gulf of Mexico. Vessels in this fishery primarily target large
coastal shark species, e.g., sandbar and blacktip gtalesand Carlson 2007; Morgan et al.
2009)

Longline characteristics vary regionally, with gear normally consisting 24 8 of longline

and 5001500 hookgHale and Carlson 2007; Morgan et al. 200@gar is generally set at

sunset, allowed to soak@rnight before hauling back in the mornifitple and Carlson 2007,
Morgan & al. 2009) Fishermen targeting sharks with bottom longline gear are opportunistic and
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often maintain permits for Fishery Counpianaged fisheries such as reef fish, snapper/grouper,
tilefish, and other teleosts. Minor modifications to how and whergear is deployed allow
fishermen to harvest sharks and teleosts on the same trip. Seasons, quota availability, market
prices, and other factors influemdecisions concerning whethertarget sharks, teleosts, or both

on a given trip. The gear typlbaconsists of a heavy monofilament mainline with lighter

weight monofilament gangions. Some fishermen may occasionally use a flexible 1/16 inch wire
rope as gangion material or as a short leader above th€Haleket al. 2010)

Several exempted fishing permit recipients targeting sharks, as well as several entities possessing
letters acknowledging their activities as scientific research cordlfroi® scientific research

vessels, have been using a modified bottom longline gear called drumline gear. Drumline
consists of a single float with a 700 Ib. monofilament mainline that is weighted to maintain

contact with the bottom. Up to 20 hooks angidslly used on the drumline gear. This gear

typically has short soak times between one and two hours, which, maximizes shark survivability
and minimizes bycatch.

The commercial shark bottom Igime fishery has been the subject of a number of manageme
measures since 1993 and fishermen commonly switch tactics to reflect these changes in an
attempt to maintain yieldCurrent commercial regulations include limited access vessel permits
requirements, commercial quotas, vessel retention limits, a piohibn landing 20 species of

sharks (one of these species can be landed in the shark research fishery), numerous closed areas,
gear restrictions, landing restrictions (including requiring all sharks be landed with fins naturally
attached), fishing regiongessel monitoring system requirements, dealer permits, and vessel and
dealer reportingequirements (Figure 2.4). Vessels that have bottom longline gear on board and
that have been issued, or are required to have been issued, a directed shark testepgeamit

under 8§ 635.4(e) must have only circle hooks as defined at § 635.2 on board.

A limited number of fishermen are selected each year to participate in the shark research fishery,
which operates to allow NMFS opportunities to collect life histtata and catch data for future

stock assessmentParticipants in the shark research fishery are subject to 100% observer

coverage on trips (Mathers et al. 20NMFS 2018).Participants must fish under regulations

specific to the shark research fishéspch as hook limits and bycatch caps for dusky shark). For

the shark research fishery, NMFS annually publishes in the Federal Register a notice describing

the expected research objectif@sthe following fishing year. This description may include

information such as the number of vessels needed, regions and seasons for which vessels are
needed, the specific criteria for selection, and the application deadline. These objectives and
associated restrictions are expressed in the permit terms. Sinc&RIA3,has allowed vessels
participating in the shark research fishery to harvest aHgmohibited species of sharks,
including sandbar sharks. Research fishery p
land all catch of shark species tha¢ legal under a directed shark permit (including sandbar

shark, which is otherwise prohibited) unless they can be released alive. In 2015, HMS continued
the 2012 amended model which permits one 150
than twohours and one 300 hook set with no soak limit. Limits on the number of permitted

dusky shark interactions were established by region and as permit conditions several years ago,
given the species interactionsuswithin the san
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Figure 2.4 Bottom Longline Fishing Areas Within the Atlantic and Season Closuresource:
HMS Commercial Compliance Guide (2017)

Commercial Bottom Longline Fishery Observer Program

Since 2002, shark bottom longline vessels have been requirda ta NVIFSapproved

scientific observer if selectedAs noted earlier, participants in the shark research fishery are
subject to 100% observer coverage on trips (Mathers et al, ROAFS 2018).Outside the

research fishery (i.e., the noesearch bottortongline fishery) and depending on the time of

year and fishing season, NMFS randomly selects for observer coverage vessels with current,
valid directed shark permits that reported fishing with longline gear in the previous year. Target
observer coverader these vessels isB)% of trips(Enzenauer et al. 2016Dbserver coverage

in some years was subjected to limits spatially and temporally due to the availability of funding
(Carlson et al. 2012).

In 2017, the bottom longline observer program observed a total of 150 bottom longline hauls
(defined as settingear, soaking gear for some duration of time, and retrieving gear) in 83 trips
(defined as from the time a vessel leaves the port until the vessel returns to port and lands catch,
including multiple hauls therein)Of the observed trips, 61 were taken hark research fishery
participants (total of 104 hauls) and 22 were taken outside of the shark research fishery in the
southern Atlantic and Gulf of Mexico (total of 46 hauls) (Mathers et al. 2018).
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Effort

In 2016, hauls targeting LCS on trips takensalg of the research fishery used bottom longline

with a mainline length of 0.2 to 8.0 kifaverage of 3.3 km), bottom depth fished ranged from 6.1

to 880.9 m (average of 40.5 km), number of hooks deployed ranged from 25 to 509 hooks
(average of 258 hookssét), and average soak duration was 8 hours (Mathers et al. 2017). Both
circle and J hooks are used; the type(s) and size of hook depends on which species is being
targeted. The most commonly used hook was both the 18.0 circle hook (23.7 %) and the 9.0
hook (23.7 %). The next commonly used hook was the 16.0 circle hook (13.2 %) followed by
9.0 and 14.0 circle hook and the 3.0 J hook (10.5 %). Hauls deployed kyesdearch fishery
participantsused bottomdngline with a mainline lengt®.2 to 11.Cckm (average of 4.4 km),

bottom depth fished ranged from 9.1 to 149.7m (average of 32.9m), number of hooks deployed
ranged from 72 to 300 hooks (average of 231 hooks fished; note that there are hook limits on the
shark research fishery trips), and aversg@gk duration was 5.3 hours (Mathers et al. 2017).

The most commonly used hook was the 16.0 circle hook (35.8 %) and the second most common
hook was the 12.0 J hook (23.5 %). The reported bottom longline effort for fishermen targeting
sharks by regionrdm 2012 through 2016 is provided in Table 2.6. The Atlantic region has more
vessels and trips targeting sharks, but the number of trips targeting sharks in the Gulf of Mexico
region has surpassed the Atlantic region in 20Q24. Distribution of trips as more evenly

split between Atlantic and Gulf of Mexico regions in 2016. The number of trips is defined as
targeting sharks if 75% of the landings, by weight, were sharks.

Table 2.6 Reported Bottom Longline Effort Targeting Sharks (20122016)

Specificaions Region 2012 2013 2014 2015 2016
Number of Vessels Gulf of Mexico 20 16 20 18 16
Atlantic 21 24 19 14 13
Number of Trips Gulf of Mexico 379 457 604 527 259
Atlantic 281 329 369 330 282
Average Sets per Trip Gulf of Mexico 1.2 1.1 1.1 1.1 1.2
Atlantic 15 15 1.7 1.8 1.4
Total Number of Set | Gulf of Mexico 99,675 | 105,559 | 139,709 | 139,956 | 89,123
Hooks Atlantic 98,094 | 136,475 | 193,561 | 170,032 | 104,665
Average Number of | Gulf of Mexico 229.0 212.1 206.1 236.1 272.3
Hooks per Set Atlantic 237.1 2535 276.7 294.9 269.6
Total Soak Time Gulf of Mexico 2,912.0 | 2,589.5 | 3,011.0 2917 1,408
(Hours) Atlantic 2,289.5 | 2,438.0 | 2,649.5 2293 2,041
Average Mainline Gulf of Mexico 2.8 2.1 1.9 2.1 2.6
Length (Miles) Atlantic 3.9 3.4 3.4 3.8 3.6

Source: Uniteddata Processing, NMFS 2017

2.4.2 Gillnet

Gillnet gear is the primary gear for vessels directing on small coastal and smoothhound sharks,
although vessels directing on other species can also catch shark species. Vessels participating in
Atlantic (including the Gulf of Mexico) shark gillnet fisheries typically possess permits for other
Council and/or state managed fisheries and will deploy nets in several configurations based on
target species including drift, strike, and sink gillnékbere are gillnetisheries that occur off
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the southeast U.S. coast and Gulf of Mexico regions that target small coastal sharks (referred to
hereafter as the Southeast shark gillnet fishery, an HMS fishery part of the proposed action) and
that target finfish (i.e., king ar8panish mackerel fisheries; these fisheries are not part of the
proposed action), as well as the gillnet fisheries in the Northeast region that target smoothhounds
sharks (referred to hereafter as the smoothhound gillnet fishery, an HMS fishery part of th
proposed action ) and that target finfish (e.g., bluefish, various groundfish; these fisheries not
part of the proposed action). The majority of the vessels and trips targeting sharks with gillnets
occur in the southern portion of the Atlantic regipnmarily offshore of Georgia and Florida

(i.e., the majority the vessels and trips targeting sharks with gillnets participate in the Southeast
shark gillnet fishery).The southeast shark gillnet fishery operates mostly in inshore waters
ranging from 2 30 m. Many of the commercial regulations for Atlantic shark fisheries are the
same for both the bottom longline and gillnet fishery, including, but not limited to: seasons,
guotas, species complexes, permit requirements, authorized/prohibited speaietg raimh

limits. 50 CFR 635. Examples of regulations that are specific to all Atlantic shark gillnet fishing
include: total net length regulation (2.5 knrequiring that drift gilinets remain attached to the
vessel, the need to conduct net checksyetweo hours when drift gillnet gear is deployéd

CFR 635.21(g)(2))and a soak time limit of 24 hours for sink gillnetsasured from the time

the sink gillnet first enters the water to the time it is completely removed from the water (50 CFR
Part 63521(g)(3)).

The Atlantic Large Whale Take Reduction Plan specifies a number of restrictions on fishermen
using gillnetgear, including fishermen using shark gillnet gear (defined as gillnet gear with
stretched mesh greater or equal to 5 inchBgguirenents in these areas include gear marking,
observer coverage, and vessel monitoring systems during times when the areas are not closed to
gilinets. The Southeast U.S. Restricted Area and SouthéasMdnitoring Area is shown in

Figure 2.5.Caribbean clsed areas: Fishing for HMS with gillnet gear is prohibited-yeand

in several distinct areas off the U.S. Virgin Islaadsl Puerto Rico (Figure 2.5).
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Commercial Gillnet Fishery Observer Program

The Shark Gillnet Observer Program (SGOP) is coordinated by SEFSC; most smoothhound
shark trips in the MidAtlantic are observed by GARFO aarpof the multispecies observer
program. From 1999 through 2004, there was 100% observer coverage of the Southeast shark
drift gilinet fishery during the North Atlantic right whale calving season (Novembafdrsh

31). This coverage level was in resperio a May 1997 HMS Opinion, which specified this
requirement as part of a RPA to avoid jeopardy of North Atlantic right whales. The requirement
was implemented via the 1999 Atlantic Large Whale Take Reduction Plan (ALWTRP) and the
1999 HMS FMP. Outsidthis season (ApriliINovember 14), the level of observer coverage

had to attain a sample size large enough to provide estimates of sea turtle and smalltooth sawfish
interactions with a coefficient of variation of 0.3, as recommended by NMFS (2004d)03n 2

the shark gilinet observer program was expanded to include all vessels that have an active
directed shark permit and fish with sink gillnet gear. These vessels were not previously subject
to observer coverage because they were either targetirigM&or were not fishing gillnets in

a drift or strikenet fashion. Amendments to the ALWTRP regulations in 2007 vacated the 100%
observer coverage requirement during North Atlantic right whale season. Observer resources
were reallocated allowing all anclear (sink, stab, and set), strike, and drift gillnet vessels, from
Florida to North Carolina, to be observed yeaund(Baremore et al. 2007)
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Vessels are randomly selected for observer coverage on a seasonal basis (winter, sprimg, summe
and fall) from a pool of vessels that had either a current directed or incidental shark permit and
reported fishing with gillnet gear during the previous year. Permit holders selected for
participating in the program are notified approximately a mbetbre the upcoming fishing

season. Upon notification, the permit holder must contact NMFS and indicate their intent to fish
in the upcoming seasoror each set and haulback, observers record beginning and end times of
setting and hauling, estimated ¢gh of net set, sea and wind states, latitude and longitude
coordinates, and water dept®bservers monitor the catch and bycatch as the nets are hauled
aboard. Disposition (kept, discarded alive, or discarded dead) is recorded for each species
brought m board, and measurements/samples of 10 randomly selected individuals from each
species are taken if time permiBaremore et al. 2007)

Effort

Gillnet gear is the primary gear for vessels directing on small coastal sharks, altholigh s
vessels can also catch other shark species. The data presented in this section focus on the
Southeast shark gillnet fishery and the smoothhound shark gillnet fishleeyoverall gillnet

effort targeting sharks by region from 2012 through 2016 iwsho Table 2.7. The majority of

the vessels and trips targeting sharks occur in the southern portion of the Atlantic region. Most
of the data from the Gulf of Mexico region is considered confidential since fewer than three
vessels used gillnet gear arget sharks in the region, and the data cannot be aggregated
consistent with MSA requirements related to confidentiality of data collected under the MSA.

Table 2.7 Reported Gillnet Effort in the U.S. Atlantic and Gulf of Mexico Regions
Targeting Sharks 20122016)

Specifications Region 2012 2013 2014 2015 2016
Gulf of Mexico 3 C C C 0
Number of Vessels |~ ntic 33 22 23 19 21
Number of Trips Gulf o.f Mexico 46 C C C 0
Atlantic 366 305 348 160 206
Average Sets per Gulf of Mexico 2.0 C C C n/a
Trip Atlantic 1.5 1.1 1.0 2.1 1.8
Total Soak Time Gulf of Mexico 945.0 C C C n/a
(Hours) Atlantic 1,0745| 849.0 | 1,1485| 537.8 852.5
Average Gillnet Gulf of Mexico 1443.5 C C C n/a
Length (Yards) Atlantic 844.4 761.0 771.6 7256 | 1,155.1
Average Mesh Size | Gulf of Mexico 7.9 C C C n/a
(Inches, Stretched )
Mesh) Atlantic 4.8 5.0 5.2 5.2 5.2

Note: Due to confidentiality requirements (C) under the Magn$texens Act, some of the data are not presented
SourceUnified Data Processing; NMFS 2017

All Atlantic HMS fishing tournaments are required to register with NMFS at least four weeks
prior to the commencement of tournament fishing activities. Tournament operators may elect to
register tournaments by submitting a registration form to NOAA Fisheries, orlina on
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registration. If selected, tournament operators are required to report the results of their
tournament to the Atlantic Tournament Registration (ATR) System.

All non-tournament recreational landings of Atlantic marlins, roundscale spearfish, sailfish
bluefin tuna (including dead discards), and swordfish must also be reported to NMFS through
dedicated calls lines or the Automated Landings Reporting System (ALRS) within 24 hours of
landing. In Maryland and North Carolina, vessel owners are requirepad their billfish

bluefin tuna, and some shark landings through the submission of catch cardsaiestaied

landings stations. Participation in the Large Pelagics Survey (LPS) or MRIP surveys does not
fulfill reporting obligations; vessel operasomust still report bluefin tuna, billfish and swordfish

as described above. MRIP funds and conducts various surveys and studies of recreational fishing
activities and the LPS is an MRIP survey that is specific to Atlantic HMS. The LPS is conducted
from Virginia to Maine during June, July, and August, and consists of dockside interviews and
phone surveys to collect details on recreational fishing trips, catch, and landings.

Recreational shark landings are required to be reported to NMFS when an areglaired to
participate in the LPS or MRIP. However, as of 2013 for vessel owners in Maryland, and 2014
for vessel owners in North Carolina, shark landings must be reported on catch cards at state
operated landings stations.

Bycatch can result in deatn injury to discarded fish and is incorporated into fish stock
assessments and into the evaluation of management measures. Bycatch in the recreational rod
and reel fishery is difficult to quantify because many fishermen simply value the experience of
fishing and may not be targeting a particular species. The 1999 Billfish Amendment established

a catchandrelease fishery management program for the recreational Atlantic billfish fishery.
Atlantic billfish that are released alive, regardless of sizep@reonsidered bycatch, since the
definition of fAbycatcho under the MSA does no
catch and release fishery management program. 16 U.S.C. 1802(2). The recreational white shark
fishery is, by regulation a adtandrelease fishery only, and white sharks similarly are not
considered bycatch (CFR Title 50 Part 635.26(c)). Bycatch (dead discards) of bluefin tuna must
be reported online or via phone.

On April 4, 2017, NMFS published its final rule for Amendment® the 2006 Consolidated

HMS FMP (82 FR 16478). The purpose of the rule was to reduce dusky shark fishing mortality
as needed to end overfishing and rebuild the stock, consistent with the results of the 2016 stock
assessment update to the Southeast &ataAssessment Review (SEDAR) report, SEDAR 21.

For the recreational fisheries, the final measures included a requirement for a shark endorsement
for recreational permit holders, an online training requirement before obtaining the shark
endorsement, adibnal education and outreach, and a requirement to useffeat, non

stainless steel circle hooks while fishing for sharks within a specified geographic range unless
using flies or artificial lures. Evidence suggests that circle hooks reduesssiand post

release mortality rates for many HMS without reducing catch of target species compared to J
hooks. Circle hooks, by design, tend to hook sharks in the jaw more frequently than in the throat
or gut (deeghooking), thereby reducing injury and assted mortality compared tehboks

(Willey et al. 2016; Godin et al. 2012, Campana et al. 2009). An outreach program to address
bycatch and to educate anglers on the benefits of circle hooks has been implemented by NMFS.
Several measures were includecetiucate anglers and reduce gestase mortality of dusky
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sharks caught as bycatch by recreational fishermen. A video on the safe handling and release of
prohibited Atlantic sharks is available ahttps://hmspermits.noaa.gov/sharkVideoEdal on

the HMS permits website. Anglers and Chatteradboat category permit holders must obtain a
shark endorsement on their recreational permits in order téofistetain, possess or land

sharks. Applicants must complete a brief online shark identification and fishing regulations
training course and quiz prior to purchasing or renewing an applicable HMS Permit. In January
2011, NMFS created a brochure thaiypdes guidelines on how to increase the survival of
hook-andline caught large pelagic species. This brochure was updated in 2017 as a result of
finalization of Amendment 5b, and is available at:
https://www.fisheries.noaa.gov/resource/outreactteducation/carefutatchandreleag-

brochure

As of January 1, 2018, anglers fishing recreationally for sharks on a vessel with HMS Angling or
HMS CharterHeadboat Permits must use naffset, nonstainless steel circle hooks when
fishing south of 41A 4 3 6hushits,lwhidhisthembeher(exterdmaf Ch a
the dusky sharkdéds U.S. Atlantic range), excep
Recreational anglers must also comply with other hook requirements. The 2006 Consolidated

HMS FMP implemented a requiremteeffective January 1, 2007 that anglers fishing from an
HMS-permitted vessel in any tournament awarding points or prizes for Atlantic billfish may

deploy only noroffset circle hooks when using natural bait or natural bait/artificial lure

combinations. e use of nowffset circle hooks increases the likelihood of pestase survival

for billfish (Horodysky and Graves 2005) and reduces fretted bleeding (Prince et al. 2002).

2.5 Commercial Fishing Permits

The type of permit(s) required to commerlyiddarvest and sell HMS depends upon the species
being targeted and the gear being used. A summary of the Atlantic HMS commercial permit
requirements and the gear used by geographic area is summarized in the HMS Commercial
Compliance Guide.

2.6 Recreational Fishingi Swordfish, Tunas, Billfish, and Sharks

Most Atlantic HMS are targeted by domestic recreational fishermen using a variety of handgear
including rod and reel geailo fish recreationally in federal waters for any Atlantic HMS, and
within thewaters of most Atlantic coastal states for Atlantic tunas, vessel owners must have a
valid federal fishing permit for their vessel. The type of permit depends on the fish species,
fishing gear, and fishing trip. The four types (or categories) of petimaitcan be used to
recreationally fish for Atlantic HMS are HMS Angling, HMS Charter/Headboat, Atlantic tunas
General category, and Swordfish General Commercial permit. All passengers on board a vessel
with one of these valid HMS permits may recreatitynigh for Atlantic HMS under applicable
conditions. Only one of these four permits can be issued to a vessel in a calendar year, except
that a vessel can be issued both an Atlantic tunas General category and Swordfish General
Commercial permit in a catelar year. Permit holders may only change permit category within
10 days of the permit issuance date.

Federal recreational fishing regulations apply in federal waters and on the high seas, and may
apply to recreational fishing in state waters. Angl@sspssing a federal HMS fishing permit

who are fishing in state waters must follow federal regulations for HMS, unless the state
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regulations are more restrictive, in which case the state regulations apply. A summary of the
Atlantic HMS recreational permiequirements and the gear used by geographic area is included
in the HMS Recreational Compliance Guide found at
http://www.fisheries.noaa.gov/sfa/lhms/compliance/guides/index.html.

The recreational landings database for Atlantic HMS consists of infornaditamed through

surveys including the Marine Recreational Information Program (MRIP), Large Pelagic Survey
(LPS), Southeast Headboat Survey (HBS), Texas Headboat Survey, Recreational Billfish Survey
(RBS) tournament data, and the HMS Recreational Regdptiogram (nosournament

swordfish, billfish, and bluefin tunaNMFS collects recreational catemdrelease data from
dockside and telephone surveys (the LPS and MRIP) for thanceel fishery and uses these

data to estimate total landings andcdisls. Statistical problems associated with small sample

size remain an obstacle to estimating bycatch reliably in thamddeel fishery. Coefficient of
variations (CVsgan be high for many HMS (rare event species in the MRIP) and the LPS does
not cover all times/geographic areas for Adnefin tuna speciesUnlike billfish, swordfish, or

bluefin tuna, shark and BAYS tunas landings are not required to be reported to NMFS unless an
angler is requiretb participate in LPS or MRIP. Descriptions oésle surveys, the geographic
areas they include, and thémitations are discussed in the 2006 Consolidated HMS FMP and
previous HMS SAFE Reports.

2.7 Shark Research Fishery

As discussed above in Section 2.NMFS annually accepts applications to paptte in the

shark research fishery. From the applications received, NMFS randomly selects a small number
of commercial vessels based upon certain criteria to participate in the shark research fishery. A
valid shark research fishery permit is requirefigb for, take, retain, or possess Atlantic sharks,
including sandbar sharks, in excess of retention limits described in 50 CFR § 635.24(a). A shark
research fishery permit is only valid for the vessel, owner, and operator(s) specified and cannot
be trarsferred to another vessel, owner, or operator(s). A shark research fishery permit is only
valid for the retention limits, time, area, and gear specdiethe permit, and only when a
NMFS-approved observes on board. Although the shark research figh®not restricted to

applying to use only bottom longline gear, all participants to date have fished exclusively with
bottom longline gearThe observer program for the shark research fishery was described in
section 2.4.1.Issuance of a shark reseafighery permit does not guarantee that the holder will

be issued a NMF~&pproved observer on any particular trip. Rather, issuance indicates that a
vessel may be issued a NMfaproved observer for a particular trip and on such trips may be
allowed to havest Atlantic sharks, including sandbar sharks, in excess of retention limits
specifiedin § 635.24(a).

Except for the regulatory exemptions specifically referenced on the permit, all HMS regulations
at 50 CFR Part 635 shall apply during the condudbefiishing activity. All private vessels

listed on a shark research permit should have a valid HMS recreational or commercial HMS
permit. Fishermen with a shark research fishery permit should report their commercial catch in
the appropriate logbook.
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2.8 Fishing under Exempted Fishing Permits (EFPs), Scientific Research Permits (SRP),
and Other Permits, and Associated Additional Gears Used

Regulations at 50 CFR § 600.745 and 50 CFR § 635088rn scientific research activjty

exempted fishing, and exenepteducational activity with respect to Atlantic HMS. EFPs, SRPs,
and display permits are requested and issued under the authority of the MSA. NMFS issues
EFPs, SRPs, and display permits to individuals conducting research or other fishing activities for
HMS species using vessels that require exemptions from fishing regulations. For example, these
permits may be necessary because possession of certain HMS species is restricted during many
times of the year or because ICCAT requires reporting of all aeivhcluding scientific

activities. Display permits are issued to individuals who are collecting HMS species for public
display. 50 CFR 635.32(d) SRPs are required for scientific research activities concerning all
species covered under 50 CFR pa# 6&yulated under the authority of the Atlantic Tunas
Convention Act. 50 CFR 653.32(b).Sometimes, thactivitiesconducted under EFRsd

SRPss funded by NOAA to aid MSA management needs (e.g., Bycatch Reduction Engineering
Program, Cooperative Resrch Program, Saltonstéennedy Grant Program). Other times, the
funding comes from private sources or from Universities that are conducting scientific research
that will ultimately aid in NOAA stock assessments and manageniénén requested, NMFS
provides Letters of Acknowledgement (LOAS) to those conducting scientific research activities
from scientific research vesseB)(CFR 635.32(b)50 CFR 600.745(a)); such activities are not
subject to regulation under itsthhe nMOS9A unidrec e 1t6h &J
1802(16). Letters of Acknowledgement do not authorize any agthatyexempt it from
regulationsput, rather, simply acknowledge it as scientific reseafidtus,providing LOAS is

not consideredn agency actiosubject to Seain 7 of the ESAand will not be considered

further in this opinion.

While the majority of permits issued for research (e.g., EFPs and SRPs) use either commercial or
recreational gear already authorized for these fisheries, a few use gear not otreresiakyg
authorized for Atlantic HMS. Mainly those gears include plankton nets and trawls and are used
to collect either larvae or eggs. Bongo nets, neuston nets, and Multiple Opening/Closing Net and
Environmental Sensing System (MOCNESS) are the typlaakton nets used to collect larval
Atlantic HMS have limited sized openings and extremely small mesh. These nets are very
selective and have very little unanticipated bycatch.

Another gear used by EFP applicants is the Methot frame trawl. The Metingt frawl is a

m? aluminum frame with a 3:inm knotless mesh net. The nets used by most EFP applicants has
a total length of 13-In (43 feet). The frame can be towed up to 5 knots. Floats may be attached
to the bridle, as needed, to maintain a consamipling depth. The net is deployed off the stern

of the vessel and will be fished at a speed of approximately 4 knots. Typical tows last between
10-20 minutes, though that can be adjusted based on the size of catch. The net will be fished
within 1-2 mof the surface and a flowmeter will be attached to estimate volume of water filtered.
Bycatch associated with this trawl gear is very minimal.
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Table 2.8 Gear Used for HMS EFPs, SRPs, and LOAs for HMS Issued 2016 (Permits
listed multiple times if more than one gear type)

Gear type Number of permits and
letters

Pelagic longline 4

Bottom longline (including 23
drumline)

Rod and reel and Handline 21

Purse seine 0

Plankton nets and trawl 2

Most EFPs, SRPs, and display permits involve fishing by cagialgrecreational, or research
vessels using fishing methods similar or identical to those used in the HMS fisheries. Under
these circumstances, any effects from those activities would likely be similar to those analyzed in
this Opinion. Each requestdludes a detailed description of the type of fishing and/or collection
activities proposed, the gears to be used, and anticipated level of effort. If the fishing methods
are similar, and the associated fishing effort does not represent a significaasebeyond the

levels expected in the fishery described herein, then issuance of those EFPs, SRPs, and display
permits would be expected to fall within the level of effort and impacts considered in this
Opinion. For example, issuance of an EFP to aveacommercial vessel is unlikely to add
additional effects or increase fishing effort beyond what is otherwise likely to accrue from the
vessel 6s normal commercial activities. There
permits for fishing consiste with the description of HMS fisheries analyzed in this Opiigon

in most casesonsidered to be within the scope of this Opinfandoes no(1) increase fishing

effort significantly or(2) have additional effects on listed spediest areanot corsidered in this
Opinion. Directed research on any listed species (e.g., oceanic whitetip sharks) is not considered
within the scope of this Opinion.

Each EFP, SRP, and display permit should be analyzed to determine whether the activity and
effort fall within the scope of this Opinion. If so, any takes occurring during these activities
would then be covered within the take anticipated in this opinion, and exempted from any take
prohibition, within the parameters of the associated ITS. Applicants magbieed to comply

with terms and conditions or RPMs where relevant activities are being undertaken. The number
of EFPsandSRPs issued covering HMS from 2012 to 2018 by category are listed in Table 2.9.
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Table 2.9 Number of Atlantic HMS EFPs and SRPsfor HMS Issued 20122018

Permit type 2012 | 2013 | 2014 | 2015| 2016 | 2017 | 2018
Sharks for display 4 4 3 3 3 5 6
HMS** for display 2 2 3 1 0 2 2
Tunas for display 0 0 0 0 0 0 0
Shark research on a non 10 10 10 11 12 4 4
scientific vessel
Tuna research on a non 5 4 2 2 4 2 2
scientific vessel

Exempted .F|sh|ng HMS** research on a nen 3 3 3 4 4 4 2

Permit .
scientific vessel
Billfish research on a nen 1 1 0 0 0 0 0
scientific vessel
Shark Fishing
HMS** chartering
Tuna fishing 0 1 1 0 0 0
Total 25 24 22 22 23 17 16
Shark research 3 2 4 5 1 1
Tuna research 2 2 1 1 0 1
Scientific ..| Billfish research 0 0 0 0 0 0
Research Permit

HMS** research 3 3 1 1 3 6
Total 11 8 7 6 7 4 8

*As of October 31, 2018.
**Multiple species

NMFS also issues permits for participation in the shark research fishscyssed in the

previous sectioms EFPs 50 CFR 635.32(f) Effort in the shark research fishery is evaluated in
this Opinionin our analysis for shark bottorarigline gear In 2018, NMFS received 6
applications for the Shark Research Fishery permit. Based on the low number of applicants,
NMFS issued EFPs to all 6 applicants.

2.9 Other Actions and Regulations Affecting the Proposed Action

2.9.1 Atlantic Large Whale Take Reduction Plan (ALWTRP)

Reducing large whale entanglement risks is the primary responsibility of the Atlantic Large
Whale Take Reduction Team (ALWTRT). The ALWTRT was created in 1996 to address
entanglement issues of large whales in fishirgy gacluding gill net gear. The ALWTRT was
convened under the provisions of the MMPA, and through its efforts the ALWTRP was finalized
in July 1997.

The ALWTRP is a plan promulgated under the MMPA to reduce serious injury and mortality
(SI/M) to four lage whale stocks that occur incidentally in certain fisheries. The target whale
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stocks are the North Atlantic right whale western North Atlantic stock, humpback whale western
North Atlantic stock, fin whale western North Atlantic stock, and minke whalediam East
Coast stock.

To reduce serious injuries and mortality, the ALWTRP targets certain Category | and 1l fisheries
under the MMPAG6s List of Fisheries (LOF). Th
fisheries based on their interactionghamarine mammals. Category | designates fisheries with
frequent serious injuries and mortalities incidental to commercial fishing; Category Il designates
fisheries with occasional serious injuries and mortalities incidental to commercial fishing; and
Caegory lll designates fisheries with a remote likelihood or no known serious injuries or

mortalities incidental to commercial fishing.

The ALWTRP has several components, including restrictions on where and how gear can be set.

It also requires researahto whale populations and whale behavior, including research on

fishing gear interactions and modifications that may lessen impacts to large whales. The

ALWTRP also includes an outreach component to inform and collaborate with fishermen and a
disentanglment program.The gillnet gear requirements under the ALWTRP differ for each
management area and change based on location, season, and gear type depending on the species
being protected. Portions of the ALWTRP specifically address the Atlantic shakdsRor

more details or specific time/area gear regulations under the ALWTRP, please see 50 CFR §
229.32.

Major changes to the ALWTRP were implemented in a final rule that published on October 5,

2007 (72 FR 57104). Regulations that affect HMS figisespecifically gillnet fisheries,

include: (1) a closed area for all gilinet fisheries from NovembérApril 15 from22006 N t o
32006 N from sh®&00ebd W assndvaofdf tSC,80wi t hin 35 nmi
Restricted Area North); j2a restricted area from Decembeér March 31 from275 16 N °t o 2 9
O0O6N from sho%e 6 g tSwaurt chetast8 WS Restricted Ar
seasonal boundaries for EEZ waters east®080 6 W f 94dm 500°R 06N 3 Dt her
SoutheasGillnet Waters); and (4) a monitoring area specific to the Atlantic shark gilinet fishery

that extends from the area along the coast frotd2F 6 N s oWt6h 5t000 N2 e st war d
O0O6W (Southeast US Moni t oirMamrhg3l.ASpafieagompdandee ct i v e
requirements for fishing in these areas vary and are summarized in the Guide to the Atlantic

Large Whale Take Reduction Plan (https://www.fisheries.noaa.gowénglandmid-
atlantic/marinemammalprotection/atlantidargewhaletakeredudion-plan#outreach). The

Plan has been modified on several occasions, most recently in 2015. For additional information,

see the ALWTRP websitettp://www.greateratlantic.fisheries.noaa.gov/Protected/whaletrp/

(NMFS 2017).

Amendment 9 to the 2006 Consolidated HMS FMP requires federal directed shark permit
holders with gillnet gear on board teauVMS only in the Southeast U.S. Monitoring Area,
pursuant to ALWTRP requirements. The Amendment 9 measures went into effect on March 15,
2016 (NMFS 2017).
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2.9.2 Sea Turtle Handling and Resuscitation Techniques

NMFS published a final rule (66 FR 674%cember 31, 2001) detailing handling and
resuscitation techniques for sea turtles that are incidentally caught during scientific research or
fishing activities. These techniques are meant to lessen the effects to sea turtles.

2.9.3 Mid -Atlantic Large -Mesh Gillnet Closure

NMFS published a final rule (67 FR 71895, December 3, 2002) enacting seasonal closures in the
Mid-Atlantic EEZ for fishing with gillnets with a stretched mesh size of eight inches or greater,
which was subsequently changed to sevenasdn greater (71 FR 24776, April 26, 2006). The
purpose of the action was to reduce the impact of Jarggh gillnet fisheries operating in areas
where sea turtles were known to occur. Figure 2.6 shows the areas where the seasonal closures

apply.
T  Wates north of 33°51.0 N (North Carolina/South Carolina border at the coast) and south
of 35°46.0 N (Oregon Inlet, North Carolina) at any time;

1 Waters north of 35°46.0 N (Oregon Inlet, North Carolina) and south of 36°22.5 N
(Currituck Beach Light, North Calina) from March 16January 14;

1 Waters north of 36°22.5 N (Currituck Beach Light, North Carolina) and south of 37° 34.6
N (Wachapreague Inlet, Virginia) from ApritJanuary 14; and

1 Waters north of 37° 34.6 N (Wachapreague Inlet, Virginia) and south*d&@0 N
(Chincoteague, Virginia) from April 28anuary 14
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Figure 2.6 Mid -Atlantic Large Mesh Gillnet Closure Areas

2.10 Bycatch Mortality Reduction

The reduction of bycatch mortality is an important component of National Standard 9 of the

MSA (16 USC1851(a)(9)). National Standard 9 requires that fishery management plans
minimize bycatch andptthe extent bycatch cannot be avoided, minimize the mortality of such
bycatch. Atlantic HMS regulations require that all fiflarvested from thmanagementnit that

are not retained must be released in a manner that will ensure maximum probability of survival,
without removing thdish from the water. 50 CFR 635.21(a)(1). Research has shown that
removing fish from the water significantly increases theiliceld of postrelease mortality due

to injuries associated with the stress of being hooked or caught in a net that are not immediately
apparent. Because of these stress injuries;rptesise mortality may not be anticipated by the
fisherman who releasése fish, even in a rapid and safe manner. Ongoing research uses data on
release techniques and from pap satellite tags to examine in situ mortality rates of Atlantic

HMS. Information on bycatch mortality of these fish will continue to be collecteégdimthe

future, may be used to estimate bycatch mortality in stock assessments. A summary of bycatch
species, data collection methods, and management measures by fishery/gear type is found in
Table 2.10.Additional details on bycatch management measoleserver coverage, bycatch

and disposition, and protected species interactions in the HMS fisheries are reported in the HMS
SAFE Report (NMFS 2017).
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Table 2.10 Summary of Bycatch Species, MMPA List of Fisheries (LOF) Category, ESA
Requirements, DataCollections, and Management Measures (Year Implemented) for the

Atlantic HMS Fisheries

MMPA
Fishery/Gear | Bycatch LOF ESA Bycatch Data | Bycatch-Related
Type Species Category | Requirements [ Collection Management Measures
Shark bottom | Prohibited | Category | ITS, Terms & | Permit Quotas (1993); trip limit
longline shark 1] Conditions, requirement | (1994); gear m&ing (1999);
species, RPMs (1993); handling & release guidelines
Target logbook (2001); line clippers, dipnets,
species after requirement | corrodible hooks, déooking
closure, (1993); devices, move 1 nm after an
Sea turtles, observer interaction (2004); South
Smalltooth coverage Atlantic closure, VMS (2005);
sawfish, (1994) shark identification workshop:
Non-target for dealers (2007); sea turtle
finfish contrd device (2008); shark
research fishery (2008); sharl
identification course for vesse
owners and operators, move
nm after a dusky shark
interaction and notify other
vessels (2017); circle hooks
(2018).
Northeast sink| Marine Category | Sink gillnet soak time limits
and Mid mammals and net check requirements
Atlantic shark for drift gillnets (2016)
gillnet
(smathhound
)
Northeast, Prohibited | Category | ITS, Terms & Permit Quotas (1993); trip limit
Southeast shark 1] Conditions, requirement (1994); gear marking (1999);
U.S. Atlantic, | species, RPMs (1993); deployment restrictions
and Gulf of Sea turtles logbook (1999); 306day closure fo
Mexico shark | Marine requirement | leatherbacks (2001); handlinc
gillnet mammals, (1993); & release guidelines (2001);
Nontarge observer net checks, Southeast U.S.
finfish, coverage Restricted Area (2002); whale
Smalltooth (1994) sighting (2002); VMS (2004;
sawfish revised 2016); closure for
right whale mortality (2006);
shark identification workshop:
for dealers, SouthealtS.
Monitoring Area (2007); sink
gillnet soak time limits and ne
check requirements for drift
gillnets (2016); shark
identification course for vesse
owners and operators, move
nm after a dusky shark
interaction and notify other
vessels (2017).
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Bluefin tuna Undersize | Category | ITS, Terms & | Permit Quotas (1975); limited access
purse seine target 1] Conditions requirement | individual vessel gotas
species, (1982); (1982); minimum size (1982);
Non-target observer VMS trip declarations, bluefin
finfish requirement | retention and dead discard
(1996, 2001 numbers and size(2015)
only); EFPs
(200203);
VMS
reporting
(2015)
Bluefintuna | Undersize | Category | ITS, Terms & | Permit Quotas (bluefin tunal1982;
& swordfish target 1] Conditions requirement | swordfish 1985); minimum
harpoon species (bluefin tuna- | size (bluefin- 1982; swordfish
1982; - 1985); Online catch
swardfish - reporting of bluefin retained
1987); and discarded dead (2015)
swordfish
logbook
requirement
(1987); Online
catch
reporting
(2015)
Handyear- Undersize | Category | ITS, Terms & Permit Regulations vary by species,
commercial target 1] Conditions requirement including quotas, minimum
species, (bluefin tuna- | sizes, retention limits, landing
Non-target 1982; form; Online catch reporting
finfish swordfish of bluefin tuna discards and
1987; shark fish retained (2015).
1993);
logbook
requirement
(swordfish-
1985; shark
1993); Online
catch
reporting
(2015)
Handgeai Undersize | Category | ITS, Terms& LPS (1992); Regulations vary by species,
For-Hire target i Conditions MRFSS including minimum sizes,
species, (1981); Online| retention limits, landing form;
Non-target catch bluefin tuna quotas; Online
finfish reporting catch reporting (2015); Circle
(2015) hooks when fishing for sharks

south of Clatham, MA; online
shark identification and
management measure video
and quiz to obtain shark
endorsement (2018).

MMPA i Marine Mammal Protection Act; ESAEndangered Species Act; IT3ncidental take statement;
MRFSSi Marine Recreational Fishing Staits Survey (now the Marine Recreational information Program or
MRIP); EFPs Exempted fishing permits; VME Vessel monitoring system; LASLarge Pelagic Survey. NMFS

2017.

Source: NMFS 2017
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2.10.1. Bluefin Tuna Purse Seine Fishery

NMFS has limited bserver data on the bluefin tuna purse seine fishery due to inactivity in the
fishery; however, when the fishery is active, data are collected through VMS, in which the vessel
must declare the start and end of their trip and submit an HMS bluefin tuhaeadet for each

set, including the number of dead discards. There are no recorded instancetuiofrforfish,

other than minimal numbers of blue sharks, caught in tuna purse seines. Anecdotal evidence
indicates that if fish are discarded, they aasilg released out of the net with minimal bycatch
mortality.

2.10.2. Shark Bottom Longline Fishery

The BLL fishery includes the shark research fishery, which is required to take an observer when
targeting sandbar sharks, and the limited access figheryich vessels are randomly selected

for observer coverage and may be required to use a VMS. Vessel owners and operators must
attend a protected species safe handling, release, and identification workshop every three years,
must carry NMFSapproved detoking devices onboard and use them in the event of a protected
species interaction, and must store and post careful handling release protocols and guidelines in
the wheelhouse to minimize injury to protected species when interactions occur. Any dusky
shak or protected species that becomes entangled or hooked must be immediately released, and
gear must be immediately retrieved and moved at least one nmi from that location before fishing
is resumed to avoid interacting with the species again. Marine mantaaglements must be
reported to NMFS under the Marine Mammal Authorization Program. Time/area closures are
implemented in this fishery to reduce bycatch, and require the proper stowage of gear if the
vessel is within a closed area. BLL gear mustamdg corrodible hooks to prevent lomgrm

injury of bycatch which cannot be released safely if the hook is removed. Disposition of
discards and protected species interactions are recorded by observers and can be used to estimate
discard mortality. Cir@d hooks were required starting in 2018. Observer coverage, bycatch and
disposition, and protected species interactiartkis fishery are reported ire&ion 5.5 of the

HMS SAFE Report (NMFS 2017). NMFS collects data on the disposition (releasedralive o
dead) of bycatch species from logbooks submitted by fishermen in the BLL fishery. Observer
reports also include disposition of the catch as well as information on hook location, trailing

gear, and injury status of protected species interactions.

2.103 Shark Gillnet Fisheries

Vessel owners and operators must attend a protected species safe handling, release, and
identification workshop every three years. Fishermen using gillnet gear must limit soak times to
24 hours when using sink gillnet gear aehduct a net check at least every 2 hours when using
drift gillnet gear to look for and remove any sea turtles, marine mammals, or smalltooth sawfish.
If a marine mammal is taken, the vessel operator must immediately cease fishing operations and
contactNMFS consistent with the Marine Mammal Authorization Program. Smalltooth sawfish
must not be removed from the water while being removed from the net. Dusky sharks must be
released immediately and vessels must move 1 nm after a dusky shark interaatiotifand

other vessels.
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NMFS collects data on the disposition (released alive or dead) of bycatch species from logbooks
submitted by fishermen in the shark gillnet fisheries. Observer reports include disposition of the
catch, as well as information on imustatus of protected species interactions, and can be used to
estimate discard mortality.

2.10.4 HMS Commercial Handgear Fishery

Vessels targeting bluefin tuna with harpoon gear have not been selected for observer coverage
since the deliberate fishinmature of the gear is such that bycatch is expected to be low. Bycatch
in the swordfish harpoon fishery is expected to be virtually, if not totallyexatent; therefore,
bycatch mortality would be near zero. Disposition of bycatch reported in lkglmased to
estimate mortality of bycatch in the swordfish buoy gear fishery.

2.10.5 HMS Recreational Handgear Fishery

The LPS (dockside and telephone survey) collects data on disposition of bycatch (released alive
or dead) in recreational Atlantic HM&heries from Virginia to Maine during June through

October. Rod and reel discard estimates can be monitored through the expansion of survey data
derived from the LPS, however, the actual numbers of fish discarded for many species are low.
Postreleaseamortality estimation of billfishes has been examined in a review by Graves and
Horodosky (2015). NMFS distributes educational outreach materials on the careful catch and
release of Atlantic HMS to recreational fishing tournaments, where a large audfience
recreational fishermen can be reached. To reduce dusky shark mortality, starting January 1,
2018, fishermen wishing to fish for sharks must watch an online shark identification video and
take a quiz in order to obtain a shark endorsement on theimgynogirmit. These fishermen will

also be required to use circle hooks when fishing for sharks south of Chatham, MA.

NMFS developed a Code of Angling Ethics as part of implementing Executive Orderi1l2962
Recreational Fisheries. NMFS implemented a natiplaal to support, develop, and implement
programs that were designed to enhance public awareness and understanding of marine
conservation issues relevant to the wellbeing of fishery resources in the context of marine
recreational fishing. This code is @istent with National Standard 9, minimizing bycatch and
bycatch mortality. These guidelines are discretionary, not mandatory, and are intended to inform
the angling public of NMFS views regarding what constitutes ethical angling behavior. Part of
the cale covers catchndrelease fishing and is directed towards minimizing bycatch mortality.

For a detailed description of the code, please refer to Section 3.9.8.3 of the 2006 Consolidated
HMS FMP (NMFS 2006a).

2.11 Action Area

The action area for an Opimas defined as the area affected by the federal action and not
merely the immediate area involved in the actidtlantic HMS fisheries are prosecuted under

the Consolidated HMS FMP throughout the U.S. EEZ in the Atlantic Ocean, the Gulf of Mexico,
and he Caribbean Sea. (Figures 2.1 and 2.2). Fishing areas are generally in the EEZ from the
edge of the continental shelf and the shelf break and seaward (roughly 200 m and greater) and
also influenced by the prevalence of major prevailing currents, cocgseupwelling zones and
eddies.
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3.0 Status of Listed Species and Critical Habitat

Table 3.1 Species and Critical Habitat that May Be Affected

Marine mammals Scientific Name Status
Blue whale Balaenoptera musculus Endangered
Fin whale Balaenoptera pysalus Endangered
North Atlantic right whale Eubalaena glacialis Endangered
Sei whale Balaenoptera borealis Endangered
Sperm whale Physeter macrocephalus Endangered
Brydeds whal e Balaenoptera edeni Endangereti
Sea Turtles Scientific Name Status
Green sea turtle Chelonia mydas Threatene®
Hawksbill sea turtle Eretmochelys imbricata Endangered
Leatherback sea turtle Dermochelys coriacea Endangered
Loggerhead sea turtle Caretta caretta Threatened
Kempds r i dl ey Lepidochelys kempii Threaened
Invertebrates
Elkhorn coral Acropora palmata Threatened
Staghorn coral Acropora cervicornis Threatened
Rough cactus coral Mycetophyllia ferox Threatened
Pillar coral Dendrogyra cylindrus Threatened
Lobed star coral Orbicella annularis Threaened
Mountainous star coral Orbicella faveolata Threatened
Boulder star coral Orbicella franksi Threatened
Fish Scientific Name Status
Smalltooth sawfish Pristis pectinata Endangeret]
Atlantic sturgeon Acipenser oxyrinchus oxyrinchus Endangered/Tieatenei
Nassau grouper Epinephelus striatus Threatened
Scalloped hammerhead sha Sphyrna lewini Threatened
Oceanic whitetip shark Cacharhinus longimanus Threatened
Giant manta ray Manta birostris Threatened
Shortnose sturgeon Acipenser brevisstrum Endangered
Gulf sturgeon Acipenser oxyrinchus desotoi Threatened
Gulf of Maine Atlantic

Salmo salar Endangered
Salmon
Critical Habitat
Elkhorn and staghorn coral critical habitat
Leatherback critical habitat
Northwest Atlantic DPS of loggkead sea turtle critical habitar
aGulf of Mexico subspecies
b The North Atlantic DPS and South Atlantic DPS
¢The Northwest Atlantic DPS
dThe U.S. DPS
€The New York Bight, Chesapeake Bay, Carolina, and South Atlantic DPSs are listed as endangers(d;

of Maine DPS is listed as threatened.

f The Central Atlantic and Southwest Atlantic DPS
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3.1 Analysis of Species and Critical Habitat Not Likely to be Adversely Affected By the
Proposed Action

We have determined that the proposed action b&ingidered in this Opinion is not likely to

adversely affect the following listed species or critical habitat: blue whales, sei whales, sperm
whal es, fin whales, Gulf of Mexico Brydeds wh
shortnose sturgeon, Guf Maine Atlantic salmon, Nassau grouper, elkhorn coral, staghorn

coral, rough cactus coral, pillar coral, lobed star coral, mountainous star coral, boulder coral,

elkhorn and staghorn critical habitktatherback critical habitat, and NWA loggerhed@

critical habitat. These species and critical habitats are therefore excluded from further analysis

and consideration in this Opinion. The following discussion summarizes our rationale for these
determinations.

3.1.1 Marine Mammals

Potential routes dafffects to listed marine mammals from the proposed action include
entanglement in fishing gear and collision with HMS fishing vessels, both of which could lead to
injury or death. The degree of risk from fishing gear interactions is generally a fuoicticn

degree of spatial overlap between fishing effort and whale habitat, whale size and behavior, and
the likelihood that an interaction will result in serious injury or mortality for a specific gear type
(Benjamins et al. 2012). Vessel collisions withales can occur where there is overlap between
the vessel and the species. The risk of vessels strikes generally increases with increases in the
number, size, and speed of vessels.

Fishing vessels actively fishing either operate at relatively slondspdeft, or remain idle,

when setting, soaking, and hauling gear. Thus, any listed species in the path of a fishing vessel
would likely have time to move away before being struck. Fishing vessels transiting to and from
port or between fishing areas daawvel at greater speeds, particularly recreational vessels, and
thus do have more potential to strike a vulnerable species than during active fishing. However,
given the rarity of listed marine mammal vessel strikes when considering (1) the large aimount
overall vessel traffic in the action area, (2) that all fishing vessels represent only a portion of
marine vessel activity and (3) that HMS fishing vessels represent an even smaller portion of
marine activity, it seems extremely unlikely that a HMSse¢svould strike a large whale, even
during transiting. Based on this information, all listed marine mammals in the action area (blue,
sei, sperm, fin whales, North Atlantic right
likely to be adverselyftected by vessels fishing under the proposed action. Thus, for the
remainder of 3.1.1, we only analyze potential effects from gear.

Blue, Sei, Sperm, and Fin Whales

The probability of blue, sei, sperm, and fin whales interacting with the proposediactio

extremely low. Blue, sei, and sperm whales are predominantly found seaward of the continental
shelf in deeper waters in the Atlantic and/or Gulf of Mexico and U.S CaribfieamAP 1982;

NMFS 2011c; Waring al. 2013; Wenzel et al. 1988}-in whales are generally found along the
100 m isobath with sightings also spread over deeper water including canyons along the shelf
break(Waring et al. 2012) The gear types involved in the proposed action and the locations
where they areshed make it extremely unlikely that these four whale species will interact with
fisheries under this consultation. Gillnet and bottom longline gear are used outside of the
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primary range or depth of these speci€dlnets targeting sharka Southeasivaters primarily
operate in waters of approximateR22 m in depth, with an average depth of 13 m in the Gulf of
Mexico from 20092013 (NMFS unpublished data). Gillnets targeting smoothhound sharks in
the midAtlantic typically operate anywhere from s&atvaters out approximately 20 miles (32
km) (Thorpe and Bereshoff 20Q0Water depths at this distance from shore are approximately
only 100 ft (30 m). This is outside the primary depth of these four whale species, which
generally are found in deeper water. Shark bottom longline gear islhyfisfaed in Southeast
waters of approximately 162 m depths on average, with a reported average depth of 21 min
the Gulf of Mexico from 2002016 (NMFS unpublished data).

Other gears used in carrying out the proposed action, such as rod and aegUrsgearpoon,

green stick, buoy gear, bandit rigs, purse seine and handlines are unlikely to interact with the
whales because of limited effort and/or gear setting techniques. These gears either consist of
single lines set at specific depths for targmcies or are trolled (rod and reel, buoy gear, green

stick, bandit rigs and handlines) or are sight fishing (speargun, harpoon, and purse seine) and can
easily avoid whales, given their selectivity. Therefore, the gears used in the proposed action are
not likely to adversely affect blue, sei, fin or sperm whales.

Gul f of Mexico Brydeds Whal e

Gulf of Mexico Brydeds whales are extremely r
have a restricted distribution, and are the only resident baleen \pleaiesin the Gulf of

Mexico. TheGulf of MexicoBr yde s whal ebs range is a small
Mexico near the De Soto Cany(Rosel et al. 2016)T h e B r y d Bidiogicaly trrgpdrtant

Habitat Area(BIA) was identified in published litature as waters between 100 and 300 m depth

along the continental shelf bref@laBrecque et al. 2015However,giventhat there have also

been sightings at 302 and 309 m depth in this region and west of Pensacola, Florida, the core

area inhabited by the species is probably better described out to the 400 m depth contour and to
Mobile Bay, Alabama, to provide some buffer around the deeper sigtgings and to include

all sighting locations in the northeastern Gulf of Mexico, respectively (Rosel et al., 2016). We
consider this larger area, extending to the 400 m depth contcaccarate description of the

Gulf of MexicoBr y d e 6 s w Ised lorethe Beteft,sightings and tagadahd when we

refer to the Gulf of Mexic® r yde 6 s whal e BI A, we are referrin

Prior to |isting the Gulf of Mexico Brydeds w
including potential thrats, and found that three commercial fisheries had the potential to interact
with the Gulf of Mexico Brydeds whales given
distributions. The shark bottom longline fishery was identified as one such fishewever,as

described above, the majority of shark fishing (using both gilinets and bottom longlines) in the

Gul f of Mexico occurs in waters shal |lMoeer t ha
specifically, most shark bottom longline fishing etfoccurs inshore of the Gulf of Mexico

Br ydeods w.hFoieramplea Soiddvia et al. (2017) reported tthiatughout the eastern

Gulf of Mexico, totals of 2498 and 3982 sets were observed by the shark fishery observer

program during the periods 1949 2004 and 2005712015, respectivel
sets were observed within the BIA over 7 days durind fhgearperiod from 1994 to 2004. No

observed sets occurred in the BIA from 2005 to 2015 (Soldevila et al. 2a1&Jdition,HMS

fishery observers have not documented any Br yde
bottom longline gear. Thus given the depths and areas where HMS bottom longline gears are
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fished, and the lack of observed interactions, they are extremely unibkaffect the Gulf of
Mexi co Brydeds whal es. Gillnet gear is not |
spatial overlap between the fishery and the species.

HMS fisherman targeting tunas and swordfish using other gear types (e.g., giegoussie

seines, harpoon, speargun, and vertical h ook
Habitat Area or northeastern Gulf of Mexico but rather are distributed throughout the action area

as described in Section 2, and thus are not liteebdversely affect the species. In addition, we
believe these gear types are not |ikely to ad
same reasons they are not likely to affect blue, sei, sperm, and fin whales; that is, these gears

either conist of single lines set at specific depths for target species, are trolled (rod and reel,

buoy gear, green stick, bandit rigs and handlines), or are sight fished (speargun, harpoon, and

purse seine) and can easily avoid whales, given their selectivity.tdthe lack of recorded

interactions or sightings during these HMS fishing activities, and the types of gear used and the
depth where the proposed action occurs, we be
whale from the proposed action are ertely unlikely.

North Atlantic right whale

HMS fishermen targeting tunas and swordfish using green stick, purse seines, harpoon, speargun,
and vertical hook and line gears are distributed throughout the action area. However, we believe
these gear typeseanot likely to adversely affect North Atlantic right whales for the same

reasons described above for other listed whales.

Use of gillnet and bottom longline gears to target sharks has the potential to affect the North
Atlantic right whale, however, taractions are extremely unlikely. The majority of the vessels
and trips targeting sharks occur in the southern portion of the Atlantic r@gioch in Section

2.4.2 we refer to as the Southeast shark gillnet fishé&tg)large whale entanglements were
documented or reported Boutheat shark gilinet gear from 2008017. Also no previous large
whale entanglements can be definitively attributethe smoothhound fishery (a gillnet fishery)
operating in federal water§.he Southeastern U.S. shark g#liriishery are listed as Category Il
fisheries in the 2018 List of Fisheries (83 FR 5389, February 7, 2018). Category ll fisheries have
been determined to have occasional incidental mortality and serious injury of marine mammals,
causing annual mortalitgnd serious injury greater than 1% and less than 50% of the PBR level
for a given marine mammal stock. The shark bottom longline fishery is listed as a Category Il
fishery meaning it has an annual mortality and serious injury of a stock in a givew ftshess

than or equal to 1 percent of the potential biological removal (PBR) level (i.e., a remote
likelihood of or no known incidental mortality and serious injury of marine mammals). The only
marine mammal interactions documented in the shark gdimébottom longline fisheriegpon

which these classifications were badsolvever, were with bottlenose dolphins. Even

considering these classifications, for the additional reasons below we believetiomnsrare
extremely unlikely. In particular, @&xplained below, the measures put in place under the
Atlantic Large Whale Take Reduction Plan (ALWTRP) make interactiotisgillnets targeting
shark speciesxtremely unlikely.

ALWTRP
The ALWTRP currently recognizes seven gillnet areas: Cape Co&&styicted Area, Great
South Channel Restricted Gillnet Area, Great South Channel Sliver Restricted Gillnet Area,
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Stellwagen Bank/Jeffreys Ledge Restricted Area, Other Northeast Gilinet Waters, Mid/South
Atlantic Gillnet Waters, Southeast U.S. RestrictedaASouth, Southeast U.S. Monitoring Area,
and Other Southeast Gillnet Waters.

Under the ALWTRP, certain restrictions apply to the South Atlantic gilinet fisheries; detailed
regulations can be found at 50 CFR 229.32. No person may fish with or poeesge@ar in

the Southeast U.S. Restricted Area North during the restricted period (November 15 through

April 15) (50 CFR 229.32(f)(2)(i1)). The Southeast U.S. Restricted Area North includes waters
north of 29A006 N t o 3Rk Idlé, SouthCarolirm) and fronuteet s o u
shoreline eastward to 80A006 W, and off the m
shoreline. The only exemption for this area is for vessels transiting with gilinet gear aboard that
have their nets c@red with canvas or similar material; have their nets lashed or otherwise

securely fastened to the deck, rail, or drum; have their buoys, high flyers, and anchors

disconnected from all gillnets; and are in possession of no fish. Additionally, from Decembe

through March 31, no person may fish with gillnet gear in the Southeast U.S. Restricted Area

South (50 CFR 229.32(f)(2)(ii)(B)). The Southeast U.S. Restricted Area South includes waters
north of 27A516 N. to 29A008%0AN0&&MdWS r ofni 4 thien @
with gillnet for sharks with webbing of 5 inches (12.7 cm) or greater stretched mesh is exempt

from these restrictions from Decembe81 and from March-B1, however, if the requirements

found in 50 CFR 229.32(f)(2)(iii)(A]l) are met. Examples of regulats that are specific to

shark gillnet fishing include: gillnet mesh size, requiring that drift gillnets remain attached to the
vessel, the need to conduct net checks every two hours when drift gillnet gear is deployed, and a
soak time limit of 24 hoursof sink gillnets. The ALWTRP requires specific gear marking for
southeastern gill nets.

The ALWTRP also includes management measures for theAifadtic gillnet fisheries. Per

the ALWTRP, Mid/South Atlantic Gillet Waters consists of all U.S. waters bded on the

north at 36A33.036 N from 72A306 W east to t
south by 32A006 N east to the eastern edge o
as follows: from September 1 through May 31, no personpuagess anchored gillnet gear

unless that gear complies with the gear marking requirements specified in 50 CFR 229.32(d)(1)
of the ALWTRP. Gear marking requirements for anchored gill nets (includes those weighted to
the bottom of the sea) include: (1) Imaoy line floating at the surface; (2) no wet storage of gear

T anchored gear must be hauled out of the water at least once every 30 days; (3) gill net surface
buoys must be marked to identify the vessel or fishery using at least 1 in height, blockietters
Arabic numbers, in a color that contrasts with the color of the buoy; and (4) buoys must be
marked with 1, 4n blue mark midway along the buoy line. Additionally, all buoys, flotation
devices, and/or weights must have a weak link having a maximukibgestrength of 1,100 Ib,

and all net panels are required to have a weak link with a maximum breaking strength of 1,100 Ib
in the center of the floatline of each-t8@hom net panel in a net string or every 25 fathoms for
longer panels. Gillnets that dat return to port with the vessel must be anchored with the

holding power of at least a 2B Danforthstyle anchor at each end of the net string and must
include weak link placement in 1 of 2 configuration options. Fishers are also encouraged to
maintan their buoy lines to be as knfiee as possible. No drift gillnet gear may be fished at

night unless gear is tended (i.e., attached to the vessel), and all drift gillnet gear must be removed
from the water and stowed on board before returning to POICER 229.32 (e)(6)(ii)).

h
f
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On January 22, 2006, a dead North Atlantic right whale calf was reported off Jacksonville,

FIl ori da. Based on the best available data, N
entanglement in allowable gilinet gear ¥ehinside the Southeast U.S. Restricted Area during the
restricted period. I n accordance with ALWTRP

229.32(g)(1), an emergency rule was issued on February 16, 2006, prohibiting all gillnet fishing
within the Southeadl.S. Restricted Area (71 FR 8223). The prohibitions on gillnet fishing
expired on March 31, 2006. Under the ALWTRP, closure of this area during North Atlantic
right whale season (November 15 through March 31) must continue in perpetuity, unless other
appropriate measures can be implemented to protect North Atlantic right whales.

In April of 2006, the MidAtlantic/Southeast Subgroup of the ALWTRT (SE Subgroup) was
convened to discuss the North Atl ant iosurer i ght
of the Southeast U.S. Restricted Area, and future management options that might avoid the total
closure of this area in the future. The SE Subgroup suggested several potential management
options that might allow the area to be reopened to gillskiny in the future.

Following these discussions, NMFS published a proposed rule on November 15, 2006 (71 FR
66485), amending the ALWTRP. Those proposed changes included expanding the Southeast
U.S. Restricted Area to include waters within 35 nmi ofS8bath Carolina coast; dividing the
Sout heast U.S. Restr i c i Saltheast ¢ Restticte@ Aéa®NbGh N i n
and South; and restricting gillnetting within the Southeast U.S Restricted Area during the North
Atlantic right whale calvingeason. Specifically, the rule proposed to prohibit gilinet fishing

and possession in the Southeast U.S. Restricted Area North each year from November 15
through April 15, with an exemption for transiting through this area if gear is stowed in
accordancevith the rule. Additionally, gillnet fishing would be prohibited annually in the
Southeast U.S. Restricted Area South from December 1 through March 31, with limited
exemptions for gillnet fishing for sharks and Spanish mackerel.

Because the proposed pretiens would not be in place until well after North Atlantic right

whales arrived in the Southeast U.S. Restricted Area for theZDWB calving season, NMFS
simultaneously published an emergency rule to protect North Atlantic right whales from

entanglemat in the core North Atlantic right whale calving area during right whale calving

season (71 FR 66469, November 15, 2006). This emergency rule prohibited gillnet fishing or

gill net possession in Atlantic Oce29AWwadeNs f
and 32A006 N and within 35 nmi of the South C
April 15, 2007.

A rule published on June 25, 2007 (72 FR 34632), finalized the proposed amendments to the
ALWTRP. The only difference between the progapeind Final Rules was an adjustment of the
northern boundary of the Southeast U.S. Restricted Area to exclude Little River Inlet, South
Carolina on the border between North Carolina and South Carolina (see Figure 5.1).
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South Carolina
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£ Southeast U.S. Restricted Area North
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29° N latitude

771 Southeast U.S. Restricted Area South
Restricted Period: Dec 1 - Mar 31

27°51'N, 80°W

[ Southeast U.S. Observer Area

Figure 5.1. Southeast U.S. Restted Area and restricted periods, as amended by the June
25, 2007 ALWTRP final rule (72 FR 34632)

NMFS believes these factors, in conjunction with known and predicted right whale distribution
patterns in the Southeast U.S. Restricted Area south of 28f. Huring December through

March, and existing Florida regulations prohibiting gillnetting in state waters that further reduce
the potential spatial overlap between gillnet fishamgl right whales, are operationally effective

and will protect right whiazs from the risk of serious injury and mortalitgecause the shark
fisheries also underwent management changes in 2008 to prevent overfishing of Atlantic sharks
(73 FR 40658, July 15, 2008), we believe data since 2008 is the best available data and
timeframe to use for evaluating effects to North Atlantic right whales from the HMS shark

gilinet fisheries in the Atlantic based on current management measures of both the 2006
Consolidated HMS FMP regulations and the ALWTRP regulatidissmentioned previaly,

gilinet effort targeting LCS and SCS declined as a result of Amendments 2 and 3 the
Consolidated HMS FMP in 2007 and 2010. LCS and SCS targeted gilinet effort has continued
to decline in the last five yeat€arlson and Mathers 201 7YVith existingAtlantic shark gilinet
practices, and continued management under the ALWTRP, we believe adverse effects on North
Atlantic right whales fronthe Southeasthark gillnetfishery isextremely unlikely.

In addition to these southeast gillnet fisheries, imibreheast and midtlantic regions, gillnet

gear is the predominant gear type used in the smoothhound shark fishery, with smooth dogfish
being primarily caughin the Mid-Atlantic region. Federal management of smoothhound sharks,
which includes smooth @ddish and two other species in the smoothhound complex, was
implemented through Amendment 9 to the 2006 Consolidated HMS FMP (November 24, 2015;
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