
   
  

 

 

 

 

 

 

 

 
  

 
    

  
    

   
 

 
  

    

 
  

   
  

  
 

 
  

  
    
   

    
  

                                                
 

    
 

 
  

 

   
  

 
 

 
 

 
     

 

 
 
 
 
 
 
 
 
 

NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION 
NATIONAL MARINE FISHERIES SERVICE 

NATIONAL APPEALS OFFICE 

In re Application of   

Appellant 

)
)
)
)
)
)
)
)
) 

Appeal No. 20-0004 

DECISION 

STATEMENT OF THE CASE 

The National Appeals Office (NAO) is a division within the National Marine Fisheries Service 
(NMFS) Office of Management and Budget, and is located in NOAA’s headquarters in Silver 
Spring, Maryland.  The Regional Administrator of NMFS’ West Coast Regional Office (WCRO) 
may affirm, reverse, modify, or remand this decision.1

 (Appellant) filed the appeal under review.  Appellant requests review of WCRO 
Sustainable Fisheries Division’s (SFD) 2019 vessel account non-renewal and 2020 Quota 
Pounds (QP) carryover non-eligibility determination for F/V , vessel account 
number  (Vessel). 

On September 6, 2019, WCRO SFD sent to Appellant a “Renewal Reminder” letter (Letter) 
reminding Appellant of the need to renew Vessel’s account through Appellant’s online account 
between October 1, and November 30, 2019.2  The Letter also informed Appellant of the steps he 
needed to take to renew Vessel’s account.3 

On February 20, 2020, WCRO SFD sent to Appellant an Initial Administrative Determination 
Notice of Right to Appeal (IAD) informing Appellant that vessel account number 
“was not renewed during the renewal period in 2019[,] and [wa]s therefore not eligible for 
carryover in 2020.”4  The IAD explained that under the Shorebased Individual Fishing Quota 
(IFQ) regulations found at 50 C.F.R. § 660.140(e)(3) (Regulation), vessel accounts “must be 
renewed between October 1 and November 30 of each year in order to ensure the vessel account 
is active on January 1 of the following year.”5  According to the IAD, NMFS would deactivate 

1 15 C.F.R. § 906.17(c)(1) (2014). 
, dated 2 Pre-IAD Communication Tab, Renewal Reminder – Vessel Account: 

September 6, 2019. 
3 Id. 
4 IAD Tab, Initial Administrative Determination Notice of Right to Appeal, p. 1, dated February 20, 2020. 
5 Id. 





 

  
   

      
    

   
 

  
 

   
 

  
 

  
  

  
  

     
  

 
 

 
 

 
 

 
  

 
  

  
    

  
 

    
    

 
 

                                                
 

 
 
 

        
 

 
 
 

, Appeal 20-0004 

“he could wait until April when things would be less hectic.”19  Appellant recalls that on April 1, 
2020, NMFS employee, , contacted Appellant to inform him that WCRO SFD had 
sent Appellant the IAD in late February, and that the time to file an appeal had passed.20 

Appellant recalls that emailed him a copy of the IAD on April 1, 2020.21  According 
to Appellant, this was when he first “receive[d] service” of the IAD.22 

Accompanying his Petition, Appellant provided a printout of his email exchanges with 
 on April 1, 2020.23  This document reflects that on April 1, 2020,  sent 

Appellant the following email: 

Hi

Determination (IAD) about a failure to renew the vessel account 
for the  that made the vessel account ineligible to 
receive carryover.  The IAD notified you of the loss of carryover, 
and informed you of your right to appeal. 

Did you send in an appeal? 

 [sic]  was sent a letter in late February 
from , the Assistant Regional Administrator for 
Sustainable Fisheries.  The letter was an Initial Administrative 

Regards, 
24 

A few minutes later,  responded to  by stating: 

Hi .  I had asked  about it and he told me just wait till 
[sic] April because it didn’t matter at the time and with the 
government shut down everything was very hectic.  So we have just 
been sitting at idle.  We would definitely like to appeal[.]25 

then replied to  by providing him with a copy of the IAD, and informing 
him that “[t]he appeal deadline was 30 days from the date of this letter, so the appeal deadline 
has already passed.”26 

19 Id. at p. 3. 
20 Id. 
21 Id. 
22 Id. 
23 Appeal Tab, Written Petition of Appeal – , Exhibit B, dated April 28, 2020; received April 29, 
2020. 
24 Id. 
25 Id. 
26 Id. 
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, Appeal 20-0004 

access, at which time Appellant realized he had not renewed Vessel’s account.43  Appellant 
averred he completed a vessel account application the next day and sent it to SFD via overnight 
delivery.44, 45  Appellant indicated  also informed him during a subsequent 
conversation that Vessel’s account was not eligible to receive 2020 carryover QP because 
Appellant had not renewed the account during the renewal period of October 1 to November 30, 
2019.46  Appellant testified that he then asked about reinstating Vessel’s 
eligibility for 2020 QP carryover, but  provided Appellant with no remedy.47, 48 

Appellant further recalled that  suggested Appellant speak with WCRO SFD 
employee .49  Appellant testified he later contacted regarding Vessel’s 
eligibility for 2020 QP rollover, which is when he first learned of the IAD and his appeal 
options.50, 51  Appellant stated he first received the IAD on April 1, 2020, when 
emailed him an electronic copy.52, 53 

Appellant testified there was  lb. of QP remaining in Vessel’s account at the end of 
2019.54  Appellant estimated the value of the remaining QP was approximately $ , and 
insisted the loss of Vessel’s eligibility for 2020 carryover would be “financially devastating” to 
his business.55, 56  Appellant also argued that the forfeiture of the  lb. of QP would violate 
the Excessive Fines Clause of the U.S. Constitution.57, 58 

At the conclusion of the hearing, I informed Appellant that I would be holding the record open 
until June 8, 2020, during which time he could submit any additional evidence for me to 
consider.  Subsequently, on June 2, 2020, Appellant submitted two documents for evidence, 
titled “Informed Delivery Daily Digest 2/24/2020,” and “Informed Delivery Daily Digest 
2/27/2020.”59  According to Appellant, this evidence “demonstrate[s] the manner in which 

 receives notices from USPS pertaining to mail deliveries including the 
certified documents which were not delivered in  absence.”60  Appellant submitted no 
additional evidence. 

43 Id. 
44 Id. 
45 Appellant stated his vessel account application is dated January 24, 2020.  Id. 
46 Id. 
47 Id. 
48 Appellant testified that  also suggested he not worry about the carryover QP at that time because 
the rollover would not occur until April 1, 2020. 
49 Id. 
50 Id. 
51 Appellant could not recall the dates he spoke with 
52 Id. 
53 Appellant also claimed he did not receive SFD’s September 6, 2019, vessel account renewal reminder.  Id. 
54 Id. 
55 Id. 
56 Appellant estimated the value of his remaining QP was approximately per pound.  Id. 
57 Id. 
58 Appellant cited U.S. v. Bajakajian, 524 U.S. 321, 118 S. Ct. 2028 (1998) in support of his argument.  Id. 

.  Id. 

59 Appeal Communications Tab, Email from , dated June 2, 2020. 
60 Id. 

to 
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, Appeal 20-0004 

Having carefully reviewed Appellant’s testimony and supporting documents, as well as the 
information contained in the record, I have determined there is sufficient evidence to adjudicate 
this appeal. I therefore close the record and render this decision.61 

ISSUES 

The overarching legal issue in this case is whether Vessel qualifies for 2020 carryover QP.  
However, before I can consider the merits of Vessel’s eligibility for 2020 carryover QP, I must 
determine whether Appellant timely appealed the IAD.  If Appellant did not file a timely appeal, 
I am barred from determining Vessel’s eligibility for 2020 carryover QP. 

If Appellant did file a timely appeal, I must then determine whether Appellant submitted a 
complete vessel account renewal package no later than November 30, 2019. If Appellant did not 
submit a complete vessel account renewal package by November 30, 2019, Vessel does not 
qualify for 2020 carryover QP. 

FINDINGS OF FACT 

1. On September 6, 2019, WCRO SFD sent to Appellant a reminder that Vessel’s account had 
to be renewed between October 1 and November 30, 2019.62 

2. On February 20, 2020, WCRO SFD sent Appellant an IAD informing him of Vessel’s 
ineligibility to receive 2020 carryover QP, and his right to appeal the IAD within 30 days of 
the date of the IAD.63 

3. NAO received Appellant’s Written Petition of Appeal on April 29, 2020.64 

PRINCIPLES OF LAW 

The Regulation states that in order for a vessel to take part in NMFS’ Shorebased IFQ Program, 
it “must be registered to an eligible limited entry trawl permit.”65  Owners of qualifying vessels 
may request that NMFS establish a vessel account to track QP.66  Eligible vessel owners may 
request NMFS establish a vessel account at any time of year.67  Vessel account holders are 
required to establish online access to their vessel accounts, which NMFS uses to “send messages 
to vessel owners in the Shorebased IFQ Program.”68 

61 15 C.F.R. § 906.11(a)(1) (2014); 15 C.F.R. § 906.12(a) (2014). 
, dated 62 Pre-IAD Communication Tab, Renewal Reminder – Vessel Account: 

September 6, 2019. 
63 IAD Tab, Initial Administrative Determination Notice of Right to Appeal, dated February 20, 2020. 
64 Appeal Tab, Written Petition of Appeal – , dated April 28, 2020, received April 29, 2020. 
65 50 C.F.R. § 660.140(e)(1) (2020). 
66 Id. 
67 Id. at § 660.140(e)(2)(ii). 
68 Id. (“[I]t is important for vessel owners to monitor their online vessel account and all associated messages.”). 
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, Appeal 20-0004 

Vessel account holders must renew their vessel account each calendar between October 1 and 
November 30.69  WCRO SFD sends renewal notifications to vessel account holders’ most recent 
address of record by September 15 each year.70  According to the Regulation, vessel account 
owners are responsible for providing SFD with “notice of any address change within 15 days of 
the change.”71  “Any vessel account for which SFD does not receive a vessel account renewal 
request by November 30 will have its vessel account inactivated by NMFS at the end of the 
calendar year[,] [and] NMFS will not issue QP . . . to the inactivated vessel account.”72  Any 
surplus QP or IBQ in the inactivated vessel accounts will not be available for carryover.73 

Vessel account owners whose accounts have not been renewed may renew their vessel accounts 
the following year by submitting “a complete vessel account renewal package.”74  NMFS will 
only renew a vessel account if it receives a complete vessel account renewal package, which 
consists of “payment of required fees, a complete documentation of permit ownership on the 
Trawl Identification of Ownership Interest Form . . . , and a complete economic data collection 
form.”75 

Vessel account owners may appeal SFD’s renewal determination by submitting a written appeal 
“postmarked, faxed, or hand delivered to NMFS no later than 30 calendar days after the date on 
the IAD.”76 IADs not appealed within 30 calendar days, “become[] the final decision of the 
Regional Administrator acting on behalf of the Secretary of Commerce.”77 

According to NAO’s procedural rule, any document sent to NAO will be “considered filed upon 
receipt of the entire submission by 5 p.m. Eastern Time at NAO.”78  Persons wishing to file a 
petition to appeal may not request an extension of time to do so.79 

ANALYSIS 

Did Appellant timely appeal the IAD? 

On February 20, 2020, WCRO issued its IAD to Appellant.  Per the Regulation, Appellant had 
30 days after February 20, 2020, to timely file his appeal.80  However, because the 30th day fell 
on Saturday, March, 21, 2020, the appeal filing deadline was extended to Monday March 23, 

69 Id. at § 660.140(e)(3)(i)(A) (“A complete vessel account renewal package must be received by SFD no later than 
November 30 to be accepted by NMFS.”). 
70 Id. at § 660.140(e)(3)(i)(B). 
71 Id. 
72 Id. at § 660.140(e)(3)(i)(C). 
73 Id. 
74 Id. 
75 Id. at § 660.140(e)(3)(i)(D) (“The vessel account renewal will be considered incomplete until the required 
information is submitted.”). 
76 Id. § 660.140(e)(3)(i)(F); 50 C.F.R. § 660.25(g)(4)(ii) (2019). 
77 50 C.F.R. § 660.25(g)(4)(ii) (2019); 50 C.F.R. § 660.25(g)(4)(iii) (2019) (“If the last day of the time period is 
a Saturday, Sunday, or Federal holiday, the time period will extend to the close of business on the next business 
day.”). 
78 15 C.F.R. § 906.4(a)(2) (2014). 
79 Id. at § 906.3(e)(2). 
80 50 C.F.R. § 660.25(g)(4)(ii) (2019). 
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2020.81  The record, however, establishes that NAO did not receive Appellant’s appeal letter 
until April 29, 2020; 37 days after the appeal filing deadline. 

Appellant argued in his Petition and again at his hearing that he was unable to file a timely 
appeal because WCRO SFD did not serve him the IAD until after the appeal deadline had 
passed.  Appellant testified during his hearing that the address of record for Appellant’s business, 

, is—and was during all relevant periods— , 
, but asserted that from early September 2019, until late March or early April 2020, he 

was living and working in the State of Appellant averred that nobody was 
“frequenting the property” when the IAD “was alleged to have been delivered,”82 but testified he 
did not inform WCRO SFD he would be residing in   Appellant also testified that he 
did not arrange for the USPS to forward his mail to him in  because he was living at a 
remote jobsite where he could not receive mail. 

Appellant also argued that WCRO SFD did not make alternative arrangements for him to receive 
the IAD despite communicating with members of WCRO SFD at various times in January and 
February 2020.  In fact, Appellant stated that in “late February or early March,” he inquired with 
NOAA employee about appealing SFD’s determination that Vessel was not 
eligible to receive 2020 QP rollover, but was told by  that “he could wait until 
April when things would be less hectic.”  To that end, Appellant alleged WCRO SFD did not 
serve him with the IAD until emailed him a copy on April 1, 2020, well after the 
deadline to file an appeal had passed. 

Appellant further argued that losing Vessel’s eligibility for 2020 carryover would be “financially 
devastating” to his business.  According to Appellant’s estimates, there was  lb. of QP 
remaining in Vessel’s account at the end of 2019.  Appellant assessed the monetary value of this 
QP at approximately $ . 

I recognize the difficult situation in which Appellant finds himself.  Nonetheless, I find no merit 
in Appellant’s arguments.  Appellant contends that he was prevented from filing a timely appeal 
because he did not receive the IAD until April 1, 2020.  WCRO SFD’s IAD, however, 
establishes that SFD mailed the IAD to Appellant’s address of record on or about February 20, 
2020.  Appellant’s Informed Delivery record from February 24, 2020, further shows that the 
USPS attempted to deliver the IAD to Appellant’s address of record on February 24, 2020.83 

While Appellant appears to argue his intentional absence from 
address of record on February 24, 2020, somehow equates to a failure by SFD to serve him with 
the IAD, the Regulation clearly states that vessel account owners are responsible for providing 
SFD with “notice of any address change within 15 days of the change.”84  Unfortunately for 
Appellant, the record contains no evidence that Appellant provided notice of his address change 
to WCRO SFD within 15 days of his move to 

81 Id. at § 660.25(g)(4)(iii). 
82 Appellant was unable to recall the date he left for 
83 Appeal Communications Tab, Email from 
84 50 C.F.R. § 660.140(e)(3)(i)(B). 

or the day he returned to 
to , dated June 2, 2020. 
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