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Reference: Revised Request for Incidental Take Permit 

Barney M. Davis, LP 

Barney M. Davis Power Station 

Dear Mr. Dean: 

Barney M. Davis, LP is submitting the attached revised application for an Individual Incidental 

Take Permit under Section 10(a)(1 )(B) of the Endangered Species Act of 1973 (ESA) to address 

comments received via e-mail on December 22, 2016. The original application was submitted on 

December 23, 2015 with a revision submitted on November 4, 2016. Responses to the 

questions/comments received are provided below. 

1. Can you provide more justification for the numbers of takes requested? 

The National Park Service, Division of Sea Turtle Science and Recovery, Padre 

Island National Seashore (NPS) provided data regarding the number of turtles taken 

over the last three years at the facility. The data is provided below: 

2014- 73 turtles 
2015 - 7 turtles 
2016 - 14 turtles 

The number of turtles in the vicinity of the facility is highly variable each year. In 
order to prevent permit violations the facility is requesting authorization to take a 
number of turtles greater than the highest number identified in NPS records. Please 
advise if there is a more preferred method for requesting the number of takes at the 
facility. 
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2. Can you please provide additional information on the process and protocols of responding 

to takes of sea turtles? 

Please see the attached updated Incidental Take Permit Application and 
Conservation Plan which addresses the information requested. "Attachment B, 

Management of Sea Turtles at the Intake Canal" has been revised to expand on the 

capture, holding, and transfer protocols when a take occurs. 

2.A Under 2.0 "Responsibilities," it is a bit confusing as to where and how often the 

facility personnel monitor the intake canal. The cribhouse is mentioned, but it's 

unclear if that is where they are observing from, or what they are observing. 

a. Do the workers walk up and down the canal, or view from one static location? 

b. The timeframe of 4 times per 12 hour shift is provided, but are they regularly 

spaced observations? (For example, 4 times, evenly spaced within a 12 hour 

shift. Or 4 times, and at least every 3 hours, during a 12 hours shift). 

c. How long is each observation period (e.g. 5 or 1 Ominutes or 30 seconds). 

Please see the response to Item 2 above. 

2.B. Could you please provide a more detailed description of how the animals are 

retrieved from the water? 

a. Are nets used? If so, what size are the nets? 

b. Is this done by boat or from the side of the canal? 

c. How are the animals transported to the holding area? 

Please see the response to Item 2 above. 

2.C What is the timeframe for holding the turtle at the CCA facility? There should be 

a "no longer than" time limit for the holding of the turtle, as well as a detailed 

description of the holding procedures. Where, temperature requirements, wet vs 

dry holding (this should be dry holding), etc. 

Please see the response to Item 2 above. 
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2.D Can you please provide details on the permitting/authorization under the ESA of 

the entities that retrieve the turtles (i.e. TPWD, USFWS, and ARK), and the 

training they have received? 

Texas Parks & Wildlife, National Park Service, Animal Rehabilitation Keep, 

and Texas Sealife Center have been contacted to request 
permit/authorization numbers and/or copies of permits/authorizations, and 

descriptions of training received. This information will be forwarded under 

separate cover upon receipt. 

Please do not hesitate to contact me with any questions or comments. 

Sincerely, 

afoX)J {t;r 
Hailey Cotty 

Senior Environmental Scientist 

HJC/llb 

1450104575.ltr.doc 
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1.0 INTRODUCTION 

1.1 Purpose 

The Endangered Species Act of 1973 (ESA) was established to provide a means whereby 

the ecosystems upon which endangered species and threatened species depend may be 

conserved, to provide a program for the conservation of such endangered species and 

threatened species, and to take such steps as may be appropriate to achieve the purposes 

of the Act. A copy of the ESA can be found in Attachment A. 

Section 9 of the ESA prohibits the take of any endangered species within the United States 

or the territorial sea of the United States. The ESA defines take "to harass, harm, pursue, 

hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage in any such 

conduct." Exceptions to the prohibitions listed in Section 9 of the Act are included in 

Section 1 0 of the Act. Section 1 0(a) includes allowable circumstances for permitting that 

include: 

(A) Any act otherwise prohibited by Section 9 for scientific purposes or to enhance 

the propagation or survival of the affected species, including, but not limited to, 

acts necessary for the establishment and maintenance of experimental 

populations pursuant subsection U); or 

(B) Any taking otherwise prohibited by section 9(a)(1 )(B) if such taking is incidental to, 

and not the purpose of, the carrying out of an otherwise lawful activity. 

A Conservation Plan must be submitted to the Secretary at the time of application in order 

for a permitting exception to be granted. 

1.2 Description of Specified Activity 
Barney M. Davis, LP owns Barney M. Davis Power Station (the facility), a natural gas-fired 

electric power generating facility. The facility is located in Nueces County, Texas on the 

south side of the City of Corpus Christi, at 4301 Waldron Road (See Figure 1 ). The plant 

has approximately 1,992 acres of land between the Laguna Madre and Oso Creek. The 

facility is comprised of two natural gas fired combustion turbines (Units 3 & 4), two Heat 

Recovery Steam Generators (HRSGs), one steam turbine (Unit 2), one gas-fired boiler 

driving a Westinghouse steam turbine (Unit 1 ), Continuous Emission Monitoring (GEM) 

Buildings, multiple warehouses, the main building (housing administrative offices, control 

room, and laboratory), switch gear house, Resource Center (conference room), 

emergency generator building, and two chillers. Electric generation occurs year-round, 

with outage periods as necessary. The facility is applying for an Incidental Take Permit in 

accordance with rules ~stablished under Section 10(a)(1 )(B) of the Endangered Species 

Act of 1973. The facility is requesting the permit be issued for a duration of 1 O years. 
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Up to 540 million gallons per day (MGD) of water are drawn from the Laguna Madre to be 

used for non-contact cooling at the facility. This water travels down a 0.75-mile cooling 

water intake canal prior to reaching the facility's Cooling Water Intake Structure (CWIS) 

(See Figure 1 ). Cooling water passes through an automated rake system that removes 

dead and dying seagrass fragments, referred to as "wrack" prior to entering the intake. 

Intake water for each unit passes through a traveling-trash rack composed of 0.5-inch 

steel bars on 3.5-inch centers, a concrete receiving area (bay) that is 13 feet wide, 

traveling-water screens, and then to sumps for the cooling water pumps. Passavant fine

mesh, center-flow screens are operated continuously to reduce the numbers of entrained 

organisms. The current CWIS screens are constructed with 1 x2 mm rectangular nylon 

mesh to reduce clogging with a calculated maximum through-screen velocity of 1.15 ft/sec. 

As the screens rotate, high-pressure wash water flushes the back side of each panel at 

the top of the vertical cycle into an overhead trough which carries the impinged organisms 

and debris to a peripheral fish handling device. 

According to the article "Frigid Waters, Frozen Sea turtles" on the National Oceanic and 

Atmospheric Administration's (NOAA) website, sea turtles can be "rendered immobile by 

cold weather due to a phenomenon known as "cold-stunning." Because sea turtles are 

cold-blooded animals, they assume the temperature of their surroundings: they're hot 

when their environment is hot and cold when their environment is cold. When sea turtles 

are exposed to frigid water temperatures (about 50 degrees F) over a period of several 

days, their circulatory systems can slow to the point that they become cold-stunned and 

unable to swim or function properly." 

The phenomenon of "cold-stunning" appears to occur to sea turtles in the waters around 

the facility's intake, the Laguna Madre. During cooler months, sea turtles in the Laguna 

Madre cross the entrance of the facility's intake canal where water is cooler, and become 

"cold-stunned" and therefore unable to swim. Once the sea turtles are cold-stunned, they 

float into the facility's intake canal, toward the facility. Barney M. Davis, LP is proposing 

to remove (i.e., take) the cold stunned sea turtles from the facility intake canal and carry 

out the procedure in Attachment B. This take is incidental to an otherwise lawful activity, 

and is eligible for consideration of an incidental take permit, as stated in Section 

1 0(a)(1 )(B). 
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2.0 DESCRIPTION OF LISTED SPECIES POTENTIALLY IMPACTED BY THE 
ACTIVITY 

2.1 Affected Threatened and Endangered Species 
The following table identifies the affected threatened and endangered sea turtle species 

that are known to occur in waters surrounding the facility. Although there are five species 

listed as threatened or endangered, only two of these species are known to be in the 

vicinity of the facility. The two species found in the vicinity of the site are in bold in the 

table below. This Conservation Plan will be reviewed and updated with current species as 

necessary. 

Affected Threatened and Endangered Sea turtle Species - Nueces County, 
Texas 

Species Name Scientific Name Status 

Green Sea turtle Chelonia mydas Threatened 

Kemp's Ridley Sea turtle Lepidochelys kempii Endangered 

Hawksbill Sea turtle Eretmochelys imbricata Endangered 

Leatherback Sea turtle Dermochelys coriacea Endangered 

Loggerhead Sea turtle Caretta caretta Threatened 

2.2 Geographical Distribution 

Green Sea Turtle 

Listed under the ESA on July 28, 1978. The breeding populations in Florida and the 

Pacific coast of Mexico are listed as endangered; elsewhere the species is listed as 

threatened. 

• 8 "Distinct Population Segments" (DPSs) - Proposed Threatened 

o Central North Pacific DPS, East Indian -West Pacific DPS, East Pacific 

DPS, North Atlantic DPS, North Indian DPS, South Atlantic DPS, 

Southwest Indian DPS, Southwest Pacific DPS 

• 3 DPSs - Proposed Endangered 

o Central South Pacific DPS, Central West Pacific DPS, Mediterranean 

DPS 

• ESA Endangered 

o Breeding populations in Florida and on the Pacific Coast of Mexico 

• ESA Threatened 

o All Other Populations 

Kemp's Ridley Sea Turtle 

Listed under the Endangered Species Conservation Act of 1970 on December 2, 1970, 
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and subsequently under the ESA of 1973. 

• ESA Endangered 

o Throughout its range (In the Atlantic Ocean and the Gulf of Mexico, 

ranging from Massachusetts to Texas, and Mexico) 

Hawksbill Sea Turtle 

Listed under the ESA in 1970. 

• ESA Endangered 

o Throughout its range (Found throughout the world) 

Leatherback Sea Turtle 
Listed under the ESA in 1970. 

• ESA Endangered 

o Throughout its range (Found throughout the world) 

Loggerhead Sea Turtle 
Listed under the ESA as threatened throughout its range on July 28, 1978. In 

September 2011, National Marine Fisheries Service (NMSF) and U.S. Fish and Wildlife 

Service listed 9 distinct population segments under the ESA. 

• 5 DPSs - Endangered 

o South Pacific Ocean DPS, Northeast Atlantic Ocean DPS, Mediterranean 

Sea DPS, North Indian Ocean DPS, North Pacific Ocean DPS 

• 4 DPSs - Threatened 

o Southwest Indian Ocean DPS, Northwest Atlantic Ocean DPS, South 

Atlantic Ocean DPS, Southeast lndo-Pacific Ocean DPS 

2.3 Critical Habitat 

This section details the critical habitats, if listed, of the affected threatened or endangered 

species potentially affected by the activities at Barney M. Davis Power Station. The 

Endangered Species Act Amendments of 1978 define the term "critical habitat" as follows: 

(i) the specific areas within the geographical area occupied by the species, at the 

time it is listed in accordance with the provisions of section 4 of this Act, on which 

are found those physical or biological features (I) essential to the conservation of 

the species and (II) which may require special management consideration or 

protection; and (ii) specific areas outside the geographical area occupied by the 

species at the time it is listed in accordance with the provisions of section 4 of this 

Act, upon a determination by the Secretary that such areas are essential for the 

conservation of the species. 
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Green Sea Turtle 

• Green sea turtles are primarily restricted to tropical and subtropical waters. In U.S. 

Atlantic and Gulf of Mexico waters, green sea turtles are found rom Massachusetts 

to Texas and in the U.S. Virgin Islands and Puerto Rico. Caribbean populations 

of green sea turtles have diminished significantly from historical levels, primarily 

due to the directed sea turtle fishery that existed prior to their listing under the ESA. 

Additionally, researchers have documented that habitat loss is a primary factor 

slowing the recovery of the species throughout its range. Degradation of seagrass 

beds has slowed recovery of green sea turtles in the Caribbean due to reduced 

carrying capacity of seagrass meadows (Williams, 1988). Therefore, the extent of 

habitat required for foraging green sea turtles is likely to be increasing due to the 

reduced productivity of remaining seagrass beds. 

The natal beaches of Culebra's juvenile green sea turtles have not yet been 

identified. After emerging from nests on natal beaches, post-hatchlings may move 

into offshore convergence zones for an undetermined length of time (Carr, 1986). 

Upon reaching approximately 25 to 35 cm carapace length, juvenile green sea 

turtles enter benthic feeding grounds in relatively shallow, protected waters 

(Collazo et al., 1992). 

The importance of the Culebra archipelago as green sea turtle developmental 

habitat has been well documented. Researchers have established that Culebra 

coastal waters support juvenile and subadult green sea turtle populations and have 

confirmed the presence of a small population of adults (Collazo et al., 1992). These 

findings, together with information obtained from studies conducted in the U.S. 

Virgin Islands, have reaffirmed the importance of developmental habitats 

throughout the eastern portion of the Puerto Rican Bank (Collazo et al., 1992). 

Additionally, the coral reefs and other topographic features within these waters 

provide green sea turtles with shelter during interforaging periods that serve as 

refuge from predators. 

Culebra seagrasses provide foraging habitat for many valuable species. In addition 

to green sea turtles, the commercially important queen conch (Strombus gigas) 

and coral reef bony fishes (Class Osteichthyes), such as parrotfish (Sparisoma 

spp.), grunts (Haemulon spp.), porgies or sea breams (Archosargus rhomboida/is), 

and others, utilize this important habitat. Culebra's seagrass beds also provide 

habitat for the endangered West Indian manatee (Trichechus manatus) and 

several species of cartilaginous fishes (Class Chondrichthyes). Additionally, 

seagrass beds beneficially modify the physical, chemical, and geological 

properties of coastal areas. They provide nutrients, primary energy, and habitats 
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that help sustain coastal fisheries resources while enhancing biological diversity 

and wildlife (Vicente and Tallevast, 1992). 

The waters surrounding Mona Island also support a small green sea turtle 

population, which possibly is surviving only because of Mona's remoteness and 

the full-time presence of Puerto Rico Department of Natural and Environmental 

Resources fisheries/wildlife enforcement personnel. Limited green sea turtle 

nesting still occurs on Mona Island. 

Kemp's Ridley Sea Turtle 

• No critical habitat has been designated for this species. However, long-term 

habitat protection of two of the primary nesting beaches is maintained in Mexico 

(Rancho Nuevo, Tepehuajes) as federal, state, municipal, or private natural 

protected areas under a similar legally protective designation or mechanism. 

Long-term habitat protection of the nesting beach at Playa Dos, through 

establishment as a natural protected area or similar legally protective designation 

or mechanism is initiated. 

Hawksbill Sea Turtle 

• The hawksbill sea turtle occurs in tropical and subtropical waters of the Atlantic, 

Pacific, and Indian Oceans. The species is widely distributed in the Caribbean 

Sea and western Atlantic Ocean. Within the United States, hawksbills are most 

common in Puerto Rico and its associated islands, the U.S. Virgin Islands, and 

Florida. 

International commerce in hawksbill shell, or "bekko," is considered the most 

significant factor endangering hawksbill sea turtle populations around the world. 

Despite international trade protections under CITES, illegal trade in hawksbill shell 

continues. The illegal take of hawksbills at sea has not yet been fully quantified, 

but it is a continuing and serious problem. 

Juvenile hawksbills are thought to lead a pelagic existence before recruiting to 

benthic feeding grounds at a size of approximately 25 cm straight carapace length 

(Meylan and Carr, 1982). Additionally, the ledges and caves of the reef provide 

shelter for resting and refuge from predators. 

Mona and Monito Islands are uninhabited natural reserves managed by the Puerto 

Rico Department of Natural and Environmental Resources. The coral reefs of 

Mona and Manito Islands are among the few known remaining locations in the 
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Caribbean where hawksbill sea turtles occur with considerable density (Diez and 

van Dam, 1996). Researchers have shown that the large juvenile population of 

hawksbill sea turtles around Mona and Monito are long-term residents, exhibiting 

strong site fidelity for periods of at least several years (Diez, 1996). Recent genetic 

studies indicate that this resident population comprises individuals from multiple 

nesting populations in the Wider Caribbean. These data indicate that the 

conservation of the juvenile population of hawksbill sea turtles at Mona can 

contribute to sustaining healthy nesting populations throughout the Caribbean 

Region (Bowen et al., 1996). Additionally, data on hawksbill sea turtle diet 

composition and foraging behavior suggest that this high-density hawksbill 

population may play a significant role in maintaining sponge species diversity in 

the nearshore benthic communities of Mona and Monito Islands (van Dam and 

Diez, 1997). 

Hawksbills utilize both low- and high energy nesting beaches in tropical oceans of 

the world. Both insular and mainland nesting sites are known. Hawksbills will nest 

on small pocket beaches and, because of their small body size and great agility, 

can traverse fringing reefs that limit access to other species. 

Nesting within the southeastern United States occurs principally in Puerto Rico and 

in the U.S. Virgin Islands, with the most important sites being Mona Island in Puerto 

Rico and Buck Island Reef National Monument in the U.S. Virgin Islands. Mona 

Island supports the largest population of nesting hawksbill sea turtles in the U.S. 

Caribbean. Considerable nesting also occurs on the beaches of Culebra, Vieques, 

and mainland Puerto Rico, as well as St. Croix, St. John, and St. Thomas. 

The coastal waters of Culebra also provide habitat for hawksbill sea turtles. 

Hawksbill sea turtles forage extensively on the nearby reefs and use Culebra's 

coastal waters to access nesting beaches. 

Leatherback Sea Turtle 

• The leatherback sea turtle has been listed as endangered since 1970 (35 FR 

19320). Although the leatherback spends most of its life in waters of feet depth or 

greater, it comes ashore to nest and lay eggs. 

Courtship and mating are believed to occur in waters adjacent to nesting beaches 

just prior to the time of egg laying. Accordingly, the survival and recovery of the 
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leatherback depends on the maintenance of suitable and undisturbed nesting 

beaches and protection of waters adjacent to those beaches. 

During the early summer of 1977 the U.S. Fish and Wildlife Service (FWS) 

identified a nesting aggregation of leatherback sea turtles occurring at the western 

end of the island of St. Croix, U.S. Virgin Islands. Personnel of the FWS, NMFS, 

U.S. Coast Guard, and Government of the Virgin Islands conducted observation 

on St. Croix during the month of June. In excess of 70 leatherback nests were 

discovered on the 0.8. mile by 0.1 mile strip of Sandy Point Beach during these 

observations. This area constitutes a major beach under U.S. jurisdiction used for 

nesting by the endangered leather-back. The FWS designated Sandy Point Beach 

on St. Croix as critical habitat for the leatherback sea turtle on September 26. 1978 

(43 FR 43688). 

Pursuant to an agreement between the FWS and the NMFS, the FWS has 

jurisdiction over sea turtles on the land and the NMFS over sea turtles in the marine 

environment. These regulations designate as critical habitat an area of the marine 

environment adjacent to a nesting beach previously designated as critical habitat 

by the FWS. 

Since the area designated as critical habitat is used by the leatherback for courting 

and mating activities and provides an access to and from an important nesting 

beach, the NMFS believes the area is essential for the conservation of the 

leatherback sea turtle and requires special management protection. As such, these 

waters qualify for designation as critical habitat under the Endangered Species 

Act, as amended. 

The coastal waters of Culebra also provide habitat for leatherback sea turtles. 

Leatherbacks use Culebra's coastal waters to access nesting beaches. Culebra 

and St. Croix beaches have the greatest density of leatherback nests within U.S. 

waters. 

Loggerhead Sea Turtle 

• Approximately 1,102 kilometers (km) (685 miles (mi)) of loggerhead sea turtle 

nesting beaches are designated as critical habitat in the States of North Carolina, 

South Carolina, Georgia, Florida, Alabama, and Mississippi. These beaches 

account for 45 percent of an estimated 2,464 km (1,531 mi) of coastal beach 

shoreline and approximately 84 percent of the documented nesting (numbers of 

nests) within these six States. The critical habitat is located in Brunswick, Carteret, 

New Hanover, Onslow, and Pender Counties, North Carolina; Beaufort, 
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Charleston, Colleton, and Georgetown Counties, South Carolina; Camden, 

Chatham, Liberty and McIntosh Counties, Georgia; Bay Brevard, Broward, 

Charlotte, Collier, Duval, Escambia, Flagler, Franklin, Gulf, Indian River, Lee, 

Manatee, Martin, Monroe, Palm Beach, Sarasota, St. Johns, St. Lucie, and Volusia 

Counties, Florida; Baldwin County, Alabama, and Jackson County, Mississippi. 

• The NMFS has identified, as published in Volume 79, Number 132 of the Federal 

Register, a critical habitat to include Sargassum for loggerhead turtles, described 

as "developmental and foraging habitat for young loggerheads where surface 

waters form accumulations of floating material, especially Sargassum." As stated 

in the Federal Register, satellite imagery data from 2002-2008 was evaluated and 

found high concentrations of Sargassum in the northwest Gulf of Mexico from 

March to June. Sargassum then spreads eastward into the central and eastern 

Gulf of Mexico, and then into the Atlantic starting in about July. Observations from 

2003 to 2007 suggest that Sargassum has a lifespan of approximately 1 year or 

less, and that the northwest Gulf of Mexico is a major nursery area (Gower and 

King 2011 ). High resolution imagery from 201 O suggested that Sargassum was 

more abundant and widespread in the western Gulf of Mexico compared to the 

central and eastern Gulf of Mexico, with the latter areas having smaller and more 

dispersed patches of Sargassum (Hardy et al. 2011 ). Further, NMFS has collected 

Sargassum on Gulf of Mexico ichthyoplankton surveys since 2002. 

2.4 Habitat Requirements 
Green Sea Turtle 

• Green sea turtles are generally found in fairly shallow waters (except when 

migrating) inside reefs, bays, and inlets. The sea turtles are attracted to lagoons 

and shoals with an abundance of marine grass and algae. Open beaches with a 

sloping platform and minimal disturbance are required for nesting. Green sea 

turtles apparently have a strong nesting site fidelity and often make long distance 

migrations between feeding grounds and nesting beaches. Hatchlings have been 

observed to seek refuge and food in Sargassum rafts. Hatchlings leave the beach 

and apparently move into convergence in the open ocean; when they reach a 

carapace length of approximately 20 to 25cm, they leave the pelagic habitat and 

enter benthic feeding grounds. 

Kemp's Ridley Sea Turtle 

• Kemp's Ridley sea turtles occur in the Atlantic Ocean and the Gulf of Mexico. The 

females come ashore only to lay eggs. Nesting of the Kemp's Ridley is essentially 

limited to the beaches of the western Gulf of Mexico, primarily in Tamaulipas, 

Mexico. Nesting also occurs regularly in Texas and infrequently in a few other US 
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states. Juvenile neritic Kemp's ridleys occupy shallow coastal waters in the 

northern Gulf of Mexico. Adult Kemp's ridleys occur primarily in the Gulf of Mexico, 

but are occasionally found on the US Atlantic coats. Nearshore waters of 37m or 

less provide the primary marine habitat. 

Hawksbill Sea Turtle 

• Hawksbills use different habitats at different stages of their life cycle. Research 

and gut-content analysis suggest that post-hatchling hawksbills occupy the pelagic 

environment, taking shelter in weedlines that accumulate at convergence zones. 

Coral reefs are widely recognized as the resident foraging habitat of juveniles, 

subadults, and adults. Hawksbills depend on coral reefs for food and shelter; 

therefore, the condition of reefs directly affects the hawksbill's well-being. 

Destruction of coral reefs due to deteriorating water quality and vessel anchoring, 

striking, or grounding is a growing problem. This habitat association is directly 

related to the species' highly specific diet of sponges (Meylan, 1988). Gut content 

analysis conducted on hawksbills collected from the Caribbean suggests that a 

few types of sponges make up the major component of their diet, despite the 

prevalence of other sponges on the coral reefs where hawksbills are found 

(Meylan, 1984). Vicente (1993) observed similar feeding habits in hawksbills 

foraging specifically in Puerto Rico. 

Hawksbills are known to inhabit mangrove-fringed bays and estuaries, particularly 

along the eastern shore of continents where coral reefs are absent. In Texas, 

juvenile hawksbills are associated with stone jetties (Hildebrand 1987, Amos 

1989). 

Leatherback Sea Turtle 

• Adult leatherbacks are highly migratory and believed to be the most pelagic of all 

sea turtles. Habitat requirements for juvenile and post-hatchling leatherbacks, 

however, are virtually unknown. 

The coastal waters of Culebra provide habitat for leatherbacks. Leatherbacks use 

Culebra's coastal waters to access nesting beaches. Culebra and St. Croix 

beaches have the greatest density of leatherback nests within U.S. waters. 

Thompson (1984) reported a significant negative correlation between leatherbacks 

and water temperature in the spring, fall, and winter, suggesting that the species 

is not dependent upon warm temperatures and is likely to be associated with 

cooler, perhaps more productive waters. Summarizing incidental catch and 

interview data (1897-1980), as well as at-sea observations recorded during shore 
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to Gulf Stream summer transects, Lee and Palmer (1981) also concluded that (at 

least off North Carolina) leatherbacks were rarely seen in the Gulf Stream and 

were most often seen in waters <500 fathoms in depth. 

Loggerhead Sea Turtle 

• Loggerheads live in three basic ecosystems: terrestrial zone (the nesting beach 

where both egg laying and embryonic development and hatching occur), neritic 

zone (the nearshore marine environment where water depths do not exceed 200 

meters), and the oceanic zone (the vast open ocean environment where water 

depths are greater than 200 meters). 

Juvenile stage loggerheads in the North Atlantic commonly inhabit continental 

shelf waters from Cape Cod Bay, Massachusetts, south through Florida, The 

Behamas, Cuba, and the Gulf of Mexico. Estuarine waters, including areas such 

as Long Island Sound, Delaware Bay, Chesapeake Bay, Pamlico and Core 

Sounds, the large open sounds of South Carolina and Georgia, Mosquito and 

Indian River Lagoons, Biscayne Bay, Florida Bay, and numerous embayments 

fringing the Gulf of Mexico, comprise important inshore habitat (Musick and 

Limpus, 1997; Spotila et al., 1997; Hopkins-Murphy et al., 2003). 

Logerheads appear to prefer relatively narrow, steeply sloped, coarse-grained 

beaches for nesting. Post-hatchling loggerheads inhabit areas where surface 

waters converge to form local downwellings (Witherington, 2002). These areas 

are characterized by linear accumulations of floating material, especially 

Sargassum, and are common between the Gulf Stream and the southeast US 

coast, and between the Loop Current and the Florida coast in the Gulf of Mexico. 

Non-nesting adult loggerheads in the neritic zone differ from the juvenile stage in 

that relatively enclosed, shallow water estuarine habitats with limited ocean access 

are less frequently used. Shallow water habitats with large expanses of open 

ocean access provide year-round resident foraging areas for significant numbers 

of male and female adult loggerheads. 

2.5 Feeding Habits 

Green Sea Turtle 

• Seagrasses are the principal dietary component of juvenile and adult green sea 

turtles throughout the Wider Caribbean region (Bjorndal, 1995). The seagrass 

beds of Culebra consist primarily of sea turtle grass (Tha/assia testudinum). While 

seagrasses are distributed throughout temperate and tropical latitudes, sea turtle 

grass beds are a tropical phenomenon. In the caribbean, sea turtle grass beds 
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consist primarily of sea turtle grass, but may include other species of seagrass, 

such as manatee grass (Syringodium filiforme), shoal grass (Ha/odu/e wrightit), 

and sea vine (Ha/ophi/a decipiens), as well as several species of algae including 

green algae of the genera Halimeda, Cau/erpa, and Udotea. 

Most common foraging habitats are pastures of seagrasses and/or algae, but small 

green turtles can be found over coral reefs, worm reefs, and rocky bottoms. Some 

feeding ground only support certain size classes of green turtles; the turtles move 

among foraging areas (called developmental feeding grounds) as they row. Coral 

reefs or rocky outcrops near feeding pastures are often used as resting areas, both 

at night and during the day. 

Kemp's Ridley Sea Turtle 

• Kemp's Ridley sea turtles are considered to be carnivorous, feeding primarily on 

decapod crustaceans. Juvenile Kemp's ridleys spend on average two (2) years in 

the oceanic zone, when they decrease their swimming activity and become 

passive migrants in the oceanic currents. During this time the juvenile turtles 

presumably live and feed among floating algal communities. It is suggested that 

the distribution of foraging Kemp's ridleys is related to the distribution and 

availability of all them major crab species that are consumed. Studies have also 

shown that their diets include various items such as mollusks, natural and synthetic 

debris, sea horses, and tunicates. Use of the Sargassum community has been 

suggested as an epipelagic developmental habitat. At approximately two years of 

age, they recruit to the neritic zone (settling into nearshore areas within the Gulf of 

Mexico and the Northwest Atlantic) and forage on benthic fauna, such as crabs. 

Hawksbill Sea Turtle 

• Sargassum and weedlines make up the habitat and food sources for post-hatchling 

Hawksbills. Coral reefs, like those found in the waters surrounding Mona and 

Manito Islands, are widely recognized as the primary foraging habitat of juvenile, 

subadult, and adult hawksbill sea turtles. Specific foraging areas have not yet 

been identified for the hawksbill. 

Leatherback Sea Turtle 

• Food habits of leatherbacks are known primarily from the stomach samples of 

slaughtered animals (Brongersma, 1969, Hartoz, 1980, Hartog and Van Nierop, 

1984). Leatherbacks feed on pelagic medusa Uellyfish), siphonophores, and 

salpae in temperate and boreal latitudes (e.g., Bleakney, 1965; Brongersma, 1969; 

Duron, 1978; Eisenberg and Frazier, 1983; Musick, 1988). Keith and Musick note 

that "many'' leatherbacks are observed off the mouth of Chesapeake Bay, 
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"presumably feeding on the abundant jellyfish [there]." 

Foraging has most often been observed at the surface, but Hartog (1980) 

speculated that foraging may occur at depth after finding nematocysts from deep 

water siphonophores in leatherback stomach samples. 

Loggerhead Sea Turtle 

• Juvenile loggerheads in the oceanic zone are primarily carnivorous, although they 

do ingest some vegetation (Bjorndal, 1997). Juvenile loggerheads consume 

primarily coelenterates (e.g. sea jellies, hydroids) and salps, but also ingest a 

range of organisms including the pelagic snail Janthina spp., barnacles (Lepas 

spp.), and crabs. Once juveniles transition from the oceanic to the necritic zone, 

they feed on a wide variety of organisms including benthic invertebrates, primarily 

mollusks and crabs. In south Texas, sea pens were the most common prey. Adult 

loggerheads feed on a wide variety of organisms inhabiting the neritic zone. 

Analysis of gut contents of larger (presumably older) individuals showed more 

mollusks than smaller, younger turtles. Limited studies of adult loggerheads 

indicate that mollusks and benthic crabs make up their primary diet, similar to the 

more thoroughly studied neritic juvenile stage (Youngkin, 2001 ). 

2.6 Reproductive Strategy 

Green Sea Turtle 

• The nesting season varies with the locality. In the Southeastern U.S., it is roughly 

June through September. Nesting occurs nocturnally at 2, 3, or 4-year intervals. 

Only occasionally do females produce clutches in successive years. A female may 

lay as a many as nine clutches within a nesting season (overall average is about 

3.3 nests per season) at about 13-day intervals. Clutch size varies from 75 to 200 

eggs. Mating occurs in the water off the nesting beaches. Incubation ranges from 

about 45 to 75 days, depending on incubation temperatures. Hatchlings generally 

emerge at night. Temperature dependent sex determination has been 

demonstrated for green sea turtles, with eggs incubated below a pivotal 

temperature (temperature varies among populations) producing male turtles and 

eggs incubated above the pivotal temperature producing primarily females. Age 

at sexual maturity is believed to be 20 to 50 years. 

Kemp's Ridley Sea Turtle 

• After hatching, males spend their entire lives in the water while the female comes 

ashore only to nest. A female will lay eggs during the day and may return to the 

same nesting beach the next year. Females reach sexual maturity in 10-15 years. 

A female may lay as many as 120 eggs in a nest, and may nest up to 3 times 
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during the nesting season. Eggs hatch in 45-58 days and the hatchlings return to 

the sea. The hatchlings swim offshore into deeper ocean water where they feed 

and grow until returning at a larger size to nearshore coastal habitats. Kemp's 

ridley sea turtles usually nest on the Gulf Coast beaches of Mexico and Texas from 

April to July primarily during daylight hours. Nesting often occurs in synchronized 

emergences termed arribadas or arribazones, which may be triggered by high wind 

speeds, especially north winds, and changes in barometric pressure. Survival 

rates for all life stages except eggs to hatchlings are difficult to estimate due to the 

wide range of migration habits of the species. 

Hawksbill Sea Turtle 

• Hawksbill sea turtles have a 6-month nesting season, longer than that of any other 

sea turtles. Most nests are made from July to October. Courtship and mating 

apparently begin somewhat earlier, and may occur either along the migratory route 

or off the nesting beach. Nesting is primarily during the nighttime. Hawksbills nest 

an average of 4.5 times per season (Corliss et al. 1989, Van Dam and Sarti 1990) 

at approximately 14 day intervals and as many as 12 clutches may be produced 

by a single female in one season (Melucci et al. 1992). Clutch size is 

approximately 140 eggs and hatchling success at nesting beaches in the US is 

approximately 80 percent (Van Darn Sarti 1990, Hills 1990). Recoveries of tagged 

adult hawksbills suggest that some populations or groups within a population 

undertake reproductive migrations (Meylan 1982, 1984a, Bjomdal et al. 1985). 

Leatherback Sea Turtle 

• Nesting grounds of leatherbacks are distributed circumglobally (Sternberg, 1981 ), 

with the Pacific coast of Mexico supporting the world's largest known concentration 

of nesting leatherbacks. Nesting begins as early as late February or March for 

leatherbacks. Data gathered at Sandy Point NWR and Isla Culebra found that 

females arrive at the nesting beach asynchronously, renest an average of every 9-

10 days, deposit 5-7 nests annually, and remigrate predominantly at 2-3 year 

intervals. Courtship and mating are believed to occur in waters adjacent to nesting 

beaches just prior to the time of egg laying. The survival and recovery of the 

leatherback depends on the maintenance of suitable and undisturbed nesting 

beaches and protection of waters adjacent to those beaches. Because of a 

proclivity for nesting in high energy and thus frequently unpredictable 

environments it is not uncommon that large numbers of eggs are lost to erosion 

(Bacon, 1970; Pritchard, 1971; Hughes, 197 4; Mrosovsky, 1983; Eckert, 1987). 

The majority of females return to the same nesting beach throughout the season, 

however some females are known to nest on separate beaches > 100 km apart 

within a season. Virtually nothing is known of the pelagic distribution of hatchling 
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or juvenile leatherback turtles. 

Loggerhead Sea Turtle 

• In the US, loggerheads nest from Texas to Virginia. Nesting begins in late April 

and lasts through early September. The clutch size of loggerheads ranges from 

approximately 100-126 eggs with a 42-75 day incubation duration. Loggerheads 

nest on average 3-5.5 times per season with a 45-70% nest productivity rate. The 

remigration interval is approximately 2.5-3.7 years. Loggerheads nest on ocean 

beaches and occasionally on estuarine shorelines with suitable sand. Nests are 

typically laid between the high tide line and the dune front. 

2.7 State/Province Conservation Status 

Green Sea Turtle 

• S3: Vulnerable 

Kemp's Ridley Sea Turtle 

• S3: Vulnerable 

Hawksbill Sea Turtle 

• S2: Imperiled 

Leatherback Sea Turtle 

• S1: Critically Imperiled 

Loggerhead Sea Turtle 

• S4: Apparently Secure 

Conservation Status obtained from NatureServe Explorer. 
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3.0 CONSERVATION PLAN 

This Conservation Plan is comprised of two sections. The first section describes the likely 

impact of continued facility operations on sea turtles. The second section describes the 

measures the facility will implement to minimize take. 

3.1 Anticipated Impact of the Activity on Sea Turtles 

3.1.1. Impacted Species 
Based on the distribution and habitat requirements of the threatened and endangered sea 

turtle species in the vicinity of the facility, the Green and Kemp's ridley sea turtles are most 

likely to be affected by the facility's cooling water intake canal. The likelihood of the 

presence of hawksbill, loggerhead, and leatherback sea turtles in the vicinity of the facility 

is low. To date, the facility has not encountered any hawksbill, loggerhead, or leatherback 

sea turtles in the intake canal. 

3.1.2. Types of Impacts 
The facility monitors the intake canal in an effort to intercept sea turtles prior to their 

contact with the CWIS. When a sea turtle is located in the intake canal during business 

hours, the sea turtle is collected by Texas Parks and Wildlife Department (TPWD) and 

held at their nearby facility (CCA Marine Development Center) located within the facility 

property (4301 Waldron Road) until the United States Fish and Wildlife Service (USFWS) 

collects the sea turtle(s) for tagging and rehabilitation at the Animal Rehabilitation Keep 

(ARK) prior to release in the Gulf. If a turtle is located after hours, trained staff will place 

the turtle in a box or container without water and place it in a secure area inside to await 

collection by TPWD. This collection is considered a "harassment" of the sea turtles, 

however, no physical harm is expected from this collection activity. These procedures 

were developed in accordance with communications between the National Park Service, 

Division of Sea Turtle Science and Recovery, Padre Island National Seashore and Talen 

EHS. A copy of the email correspondence verifying this procedure is provided in 

Attachment C. 

Although every effort is made to intercept sea turtles prior to the CWIS, it is possible that 

a sea turtle may become impinged on the automatic rake prior to entering the CWIS. Due 

to the physical characteristics and operations of the CWIS, any impingement of turtles 

would be lethal. If a turtle becomes impinged on the CWIS, facility personnel could 

potentially locate the turtle in the fish handling device; however due to the volume of other 

debris that becomes impinged on the CWIS, recovery of turtles may not occur. A 
description of the facility's CWIS and its operation are below: 
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Cooling water passes through an automated rake system that removes dead and 

dying seagrass fragments, referred to as "wrack" prior to entering the intake. 

Intake water for each unit passes through a traveling-trash rack composed of 0.5-

inch steel bars on 3.5-inch centers, a concrete receiving area (bay) that is 13 feet 

wide, traveling-water screens, and then to sumps for the cooling water pumps. 

Passavant fine-mesh, center-flow screens are operated continuously to reduce the 

numbers of entrained organisms. The current CWIS screens are constructed with 

1x2 mm rectangular nylon mesh to reduce clogging with a calculated maximum 

through-screen velocity of 1.15 ft/sec. As the screens rotate, high-pressure wash 

water continuously flushes the back side of each panel at the top of the vertical 

cycle into an overhead trough which carries the impinged organisms and debris to 

a peripheral fish handling device. The screen-wash water goes to a sluiceway 

which empties into a concrete sump and from there is pumped directly into the 

facility's cooling pond via pipeline. 

Although the facility has been in operation since 1974, the presence of sea turtles in the 

intake canal has only occurred during the past 1 Oyears. Operational changes have been 

made over the past ten (10) years; however, none of the changes would lead to an 

increased presence of turtles in the intake canal. Historically, records identifying the 

number or species of turtles taken have not been maintained. Official procedures for 

managing the take of turtles were not established until the preparation of this Conservation 

Plan; however, the facility has had unofficial procedures in place and has coordinated with 

Texas Parks and Wildlife to assist with the collection of turtles. With the increase in 

frequency and quantity of turtles located in the intake canal each year, the facility has 

implemented procedures to monitor and record takes and has applied for an Incidental 

Take Permit (12/23/2015). A copy of the facility's procedures regarding the management 

of sea turtles in the intake canal can be found in Attachment B of this document. 

3.1.3. Anticipated Impact of the Activity on Habitat 

Significant habitat modification or degradation which kills or injures sea turtles is not 

expected to be caused by the collection activity. Barney M. Davis Power Station is an 

existing facility that has been in operation since 197 4. There are no planned construction 

activities or operational changes that would affect the habitat in the vicinity of the facility. 

3.1.4. Anticipated Take 

Anticipated take is estimated on an annual basis, with the take occurring during the colder, 

winter months (December - March) . The anticipated take is based off of historical 

recollection of previous takes that have occurred at the facility: 
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• The anticipated take of Green Sea turtles is approximately one hundred (100) per 

year. 

• The anticipated take of Kemp's Ridley Sea turtles is approximately three (3) per 

year. 

• No take of Hawksbill, Leatherback, or Loggerhead sea turtles are expected. 

Life stages of the turtles anticipated to be affected by the take is currently unknown but 

will be monitored and recorded by facility staff. Attachment B of this document, 

"Management of Sea turtles at the Intake Canal," provides a tracking mechanism for the 

facility and a means to identify the life stage and species of each turtle. Copies of these 

records will be maintained on-site for 10 years, on a rolling basis. 

The anticipated take identified above is an estimate based on employee knowledge of 

historical takes; however, since no records of historical takes are available, this estimate 

may need to be revised in the future. 

3.2 Monitoring and Mitigation of Anticipated Takes 
The facility utilizes a 0.75-mile cooling water intake canal leading to the Cooling Water 

Intake Structure (CWIS) from the Laguna Madre (See Figure 1 ). Facility personnel will 

visually monitor the cribhouse a minimum of four (4) times per 12 hour shift, spaced at 

approximately 3 hour intervals. The visual assessments from the cribhouse provide the 

personnel the opportunity to identify turtles in the canal prior to them reaching the CWIS. 

Facility personnel responsible for monitoring the intake canal will be trained upon hire, and 

again annually, in the proper procedures required for the collection of turtles. Photos of 

potentially affected species are included in Attachment B "Management of Sea Turtles at 

the Intake Canal" to assist personnel with species identification. The collection report, 

included in Attachment 8, also requires facility personnel to obtain the length of the 

turtle(s) collected to assist in estimating the age of the turtle(s) collected. Official 

procedures for monitoring and mitigation activities at the facility are located in Attachment 

B of this document, "Management of Sea turtles at the Intake Canal." Copies of these 

records will be maintained on-site indefinitely. 

3.3 Funding 
Barney M. Davis Power Station is an existing facility that has been in operation since 197 4. 

Monitoring and mitigation activities outlined in Attachment Bare currently being conducted 

at the facility by employees trained on this procedure and/or employees of the Texas Parks 

and Wildlife Department. Texas Parks and Wildlife Department operates a fish hatchery 

on facility property and will continue to assist with mitigation efforts. Barney M. Davis 

Power Station is an existing facility and there are no construction activities planned, nor 

additional funding. Continued monitoring related to the take of sea turtles will be ongoing 
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and funding provided through the facility's annual operating budget. 

3.4 Enforcement 

The National Marine Fisheries Services, Marine Mammal and Sea turtle Division will 

oversee the facility's permit and ensure the facility is in compliance with all applicable 

requirements found in the Endangered Species Act of 1973. Facility employees 

responsible for monitoring the intake canal will receive appropriate training upon hire, and 

refresher training annually, to ensure the conditions of the permit are met. Employees will 

complete the attached "Management of Sea turtles at the Intake Canal" form and 

completed forms will be maintained on-site for 1 Oyears, on a rolling basis. 

3.5 Alternatives Considered 

The facility has considered the following alternative actions to address the take at the 

facility: 

• Seasonal outages of the facility during winter months when the incidence of 
take is higher. 

This alternative is not feasible for the facility due to the nature of operations and 

the year-round need for the facility to supply electricity to the power grid. The 

facility generates electricity that is used to power residences, small businesses, 

and large businesses in Texas through the ERGOT grid. ERGOT manages the 

flow of electricity from approximately 75,000 MW of installed capacity to 24 million 

Texas customers, representing 90% of the state's electric load. Barney M. Davis 

Power Station is a key electric generating facility in the ERGOT-South subregion 

because of its ability to start up quickly and respond to load variability and meet 

energy demands. Based on the principle of supply and demand, a reduction in the 

availability of electricity generated by the facility could lead to a negative economic 

impact on areas receiving power from the facility due to a shortage in availability 

of electricity. If sufficient power is not generated, not only could prices of electricity 

increase, but businesses in need of power could also lose revenue due to power 

shortages. Additionally, the wages of employees of affected businesses could be 

negatively impacted due to loss of work. Seasonal outages would also greatly 

affect facility personnel. Barney M. Davis Power Station employs 34 full time staff 

members, adding another economic hardship to this alternative. 

• No action taken 
The alternative to take no action to mitigate take at the facility was considered as 

part of the preparation of the facility's Conservation Plan. Due to the nature of 

the take occurring, if no action was taken to identify and collect turtles in the intake 

February 201 7 19 1486390490.rpt.docx 



BARNEY M. DAVIS POWER STATION INCIDENTAL TAKE PERMIT CONSERVATION PLAN 
Corpus Christi, Texas 3.0 Conservation Plan 

canal, there would be a 100% mortality rate for the turtles. With this approach, 

facility personnel would not make any efforts to identify and collect the turtles 

located in the intake canal prior to reaching the cooling water intake structure 

(CWIS). This option is not preferred, as implementing procedures to locate and 

collect turtles can greatly reduce the likelihood of turtles becoming caught in the 

CWIS. 

• Additional Monitoring Equipment located prior to the CWIS. 

The addition of electronic monitoring equipment prior to the CWIS was reviewed 

as an option to reduce potential impingement of turtles. Due to the variability in 

the size of turtles and other debris that migrates up the intake canal to the CWIS, 

this technology is not feasible. The equipment would not be able to differentiate 

between turtles and other debris and would result in excessive man-hours verifying 

alarm notifications to identify the trigger. 
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ENDANGERED SPECIES ACT OF 1973 

[Public Law 93-205, Approved Dec. 28, 1973, 87 Stat. 884] 

[As Amended Through Public Law 107-136, Jan. 24, 2002] 

AN ACT To provide for the conservation of endangered and threatened species of 
fish, wildlife, and plants, and for other purposes. 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, (16 U.S.C. 1531 
note] That this Act may be cited as the "Endangered Species Act 
of 1973". 

TABLE OF CONTENTS 

Sec. 2. Findings, purposes, and policy.
Sec. 3. Definitions. 
Sec. 4. Determination of endangered species and threatened species.
Sec. 5. Land acquisition. 
Sec. 6. Cooperation with the States. 
Sec. 7. Interagency cooperation.
Sec. 8. International cooperation.
Sec. SA. Convention implementation.
Sec. 9. Prohibited acts. 
Sec. 10. Exceptions.
Sec. 11. Penalties and enforcement. 
Sec. 12. Endangered plants. 
Sec. 13. Conforming amendments. 
Sec. 14. Repealer.
Sec. 15. Authorization of appropriations.
Sec. 16. Effective date. 
Sec. 17. Marine Mammal Protection Act of 1972. 
[Sec. 18. Annual cost analysis by the Fish and Wildlife Service.1] 

FINDINGS, PURPOSES, AND POLICY 

SEC. 2. (16 U.S.C. 1531] (a) FINDINGS.-The Congress finds 
and declares that-

(1) various species of fish, wildlife, and plants in the 
United States have been rendered extinct as a consequence of 
economic growth and development untempered by adequate 
concern and conservation; 

(2) other species of fish, wildlife, and plants have been so 
depleted in numbers that they are in danger of or threatened 
with extinction; 

(3) these species of fish, wildlife, and plants are of esthetic, 
ecological, educational, historical, recreational, and scientific 
value to the Nation and its people; 

1 Bracketed material does not appear in Act. Sec. 1012 of P.L. 100-478, 102 Stat. 2314, Octo
ber 7, 1988, added sec. 18 of the Act but did not conform the table of contents of the Act. 
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(4) the United States has pledged itself as a sovereign 
state in the international community to conserve to the extent 
practicable the various species of fish or wildlife and plants 
facing extinction, pursuant to--

(A) migratory bird treaties with Canada and Mexico; 
(B) the Migratory and Endangered Bird Treaty with 

Japan; 
(C) the Convention on Nature Protection and Wildlife 

Preservation in the Western Hemisphere; 
(D) the International Convention for the Northwest 

Atlantic Fisheries; 
(E) the International Convention for the High Seas 

Fisheries of the North Pacific Ocean; 
(F) the Convention on International Trade in Endan

gered Species of Wild Fauna and Flora; and 
(G) other international agreements; and 

(5) encouraging the States and other interested farties, 
through Federal financial assistance and a system o incen
tives, to develop and maintain conservation programs which 
meet national and international standards is a key to meeting 
the Nation's international commitments and to better safe
guarding, for the benefit of all citizens, the Nation's heritage 
in fish, wildlife, and plants. 
(b) PuRP0SES.-The purposes of this Act are to provide a 

means whereby the ecosystems upon which endangered species and 
threatened species depend may be conserved, to provide a program 
for the conservation of such endangered species and threatened 
species, and to take such steps as may be appropriate to achieve 
the purposes of the treaties and conventions set forth in subsection 
(a) of this section. 

(c) P0LICY.-(1) It is further declared to be the policy of Con
gress that all Federal departments and agencies shall seek to con
serve endangered species and threatened species and shall utilize 
their authorities in furtherance of the purposes of this Act. 

(2) It is further declared to be the policy of Congress that Fed
eral agencies shall cooperate with State and local agencies to re
solve water resource issues in concert with conservation of endan
gered species. 

DEFINITIONS 

SEC. 3. (16 U.S.C. 1532) For the purposes of this Act-
(1) The term "alternative courses of action" means all alter

natives and thus is not limited to original project objectives and 
agency jurisdiction. 

(2) The term "commercial activity" means all activities of in
dustry and trade, including, but not limited to, the buying or sell
ing of commodities and activities conducted for the purpose of fa
cilitating such buying and selling: Provided, however, That it does 
not include exhibitions of commodities by museums or similar cul
tural or historical organizations. 

(3) The terms "conserve," "conserving," and "conservation" 
mean to use and the use of all methods and procedures which are 
necessary to bring any endangered species or threatened species to 
the point at which the measures provided pursuant to this Act are 
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no longer necessary. Such methods and procedures include, but are 
not limited to, all activities associated with scientific resources 
management such as research, census, law enforcement, habitat ac
quisition and maintenance, propagation, live trapping, and trans
plantation, and, in the extraordinary case where population pres
sures within a given ecosystem cannot be otherwise relieved, may 
include regulated taking. 

(4) The term "Convention" means the Convention on Inter
national Trade in Endangered Species of Wild Fauna and Flora, 
signed on March 3, 1973, and the appendices thereto. 

(5)(A) The term "critical habitat" for a threatened or endan
gered species means-

(i) the specific areas within the geographical area occupied 
by the species, at the time it is listed in accordance with the 
provisions of section 4 of this Act, on which are found those 
physical or biological features (I) essential to the conservation 
of the species and (II) which may require special management 
considerations or protection; and 

(ii) specific areas outside the geographical area occupied by 
the species at the time it is listed in accordance with the provi
sions of section 4 of this Act, upon a determination by the Sec
retary that such areas are essential for the conservation of the 
species. 
(B) Critical habitat may be established for those species now 

listed as threatened or endangered species for which no critical 
habitat has heretofore been established as set forth in subpara
graph (A) of this paragraph. 

(C) Except in those circumstances determined by the Secretary, 
critical habitat shall not include the entire geographical area which 
can be occupied by the threatened or endangered species. 

(6) The term "endangered species" means any species which is 
in danger of extinction throughout all or a significant portion of its 
range other than a species of the Class Insecta determined by the 
Secretary to constitute a pest whose protection under the provi
sions of this Act would present an overwhelming and overriding 
risk to man. 

(7) The term "Federal agency" means any department, agency, 
or instrumentality of the United States. 

(8) The term "fish or wildlife" means any member of the ani
mal kingdom, including without limitation any mammal, fish, bird 
(including any migratory, nonmigratory, or endangered bird for 
which protection is also afforded by treaty or other international 
agreement), amphibian, reptile, mollusk, crustacean, arthropod or 
other invertebrate, and includes any part, product, egg, or offspring 
thereof, or the dead body or parts thereof. 

(9) The term "foreign commerce" includes, among other things, 
any transaction-

(A) between persons within one foreign country; 
(B) between persons in two or more foreign countries; 
(C) between a person within the United States and a per

son in a foreign country; or 
(D) between persons within the United States, where the 

fish and wildlife in question are moving in any country or 
countries outside the United States. 
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(10) The term "import" means to land on, bring into, or intro
duce into or attempt to land on, bring into, or introduce into, any 
place subject to the jurisdiction of the United States, whether or 
not such landing, bringing, or introduction constitutes an importa
tion within the meaning of the customs laws of the United States. 

[(11) Repealed by section 4(b) of P.L. 97-304, 96 Stat. 1420.) 
(12) The term "permit or license applicant" means, when used 

with respect to an action of a Federal agency for which exemption 
is sought under section 7, any person whose application to such 
agency for a permit or license has been denied primarily because 
of the application of section 7(a) to such agency action. 

(13) The term "person" means an individual, corporation, part
nership, trust, association, or any other private entity; or any offi
cer, employee, agent, department, or instrumentality of the Federal 
Government, of any State, municipality, or political subdivision of 
a State, or of any foreign government; any State, municipality, or 
political subdivision of a State; or any other entity subject to the 
jurisdiction of the United States. 

(14) The term "plant" means any member of the plant king
dom, including seeds, roots and other parts thereof. 

(15) The term "Secretary'' means, except as otherwise herein 
provided, the Secretary of the Interior or the Secretary of Com
merce as program responsibilities are vested pursuant to the provi
sions of Reorganization Plan Numbered 4 of 1970; except that with 
respect to the enforcement of the provisions of this Act and the 
Convention which pertain to the importation or exportation ofter
restrial plants, the term also means the Secretary of Agriculture. 

(16) The term "species" includes any subspecies of fish or wild
life or plants, and any distinct population segment of any species 
of vertebrate fish or wildlife which interbreeds when mature. 

(17) The term "State" means any of the several States, the Dis
trict of Columbia, the Commonwealth of Puerto Rico, American 
Samoa, the Virgin Islands, Guam, and the Trust Territory of the 
Pacific Islands. 

(18) The term "State agency" means any State agency, depart
ment, board, commission, or other governmental entity which is re
sponsible for the management and conservation of fish, plant, or 
wildlife resources within a State. 

(19) The term "take" means to harass, harm, pursue, hunt, 
shoot, wound, kill, trap, capture, or collect, or to attempt to engage 
in any such conduct. 

(20) The term "threatened species" means any species which is 
likely to become an endangered species within the foreseeable fu
ture throughout all or a significant portion of its range. 

(21) The term "United States," when used in a geographical 
context, includes all States. 

DETERMINATION OF ENDANGERED SPECIES AND THREATENED SPECIES 

SEC. 4. [16 U.S.C. 1533) (a) GENERAL.-(!) The Secretary shall 
by regulation promulgated in accordance with subsection (b) deter
mine whether any species is an endangered species or a threatened 
species because of any of the following factors: 
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(A) the present or threatened destruction, modification, or 
curtailment of its habitat or range; 

(B) overutilization for commercial, recreational, scientific, 
or educational purposes; 

(C) disease or predation; 
(D) the inadequacy of existing regulatory mechanisms; or 
(E) other natural or manmade factors affecting its contin-

ued existence. 
(2) With respect to any species over which program responsibil

ities have been vested in the Secretary of Commerce pursuant to 
Reorganization Plan Numbered 4 of 1970-

(A) in any case in which the Secretary of Commerce deter
mines that such species should-

(i) be listed as an endangered species or a threatened 
species, or 

(ii) be changed in status from a threatened species to 
an endangered species, he shall so inform the Secretary of 
the Interior, who shall list such species in accordance with 
this section; 
(B) in any case in which the Secretary of Commerce deter

mines that such species should-
(i) be removed from any list published pursuant to 

subsection (c) of this section, or 
(ii) be changed in status from an endangered species 

to a threatened species, he shall recommend such action to 
the Secretary of the Interior, and the Secretary of the Inte
rior, if he concurs in the recommendation, shall implement 
such action; and 
(C) the Secretary of the Interior may not list or remove 

from any list any such species, and may not change the status 
of any such species which are listed, without a prior favorable 
determination made pursuant to this section by the Secretary 
of Commerce. 
(3) The Secretary, by regulation promulgated in accordance 

with subsection (b) and to the maximum extent prudent and 
determinable-

(A) shall, concurrently with making a determination under 
paragraph (1) that a species is an endangered species or a 
threatened species, designate any habitat of such species which 
is then considered to be critical habitat; and 

(B) may, from time-to-time thereafter as appropriate, re
vise such designation. 
(b) BASIS FOR DETERMINATIONS.-(l)(A) The Secretary shall 

make determinations required by subsection (a)(l) solely on the 
basis of the best scientific and commercial data available to him 
after conducting a review of the status of the species and after tak
ing into account those efforts, if any, being made by any State or 
foreign nation, or any political subdivision of a State or foreign na
tion, to protect such species, whether by predator control, protec
tion of habitat and food supply, or other conservation practices, 
within any area under its jurisdiction, or on the high seas. 

(B) In carrying out this section, the Secretary shall give consid
eration to species which have been-
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(i) designated as requiring protection from unrestricted 
commerce by any foreign nation, or pursuant to any inter
national agreement; or 

(ii) identified as in danger of extinction, or likely to become 
so within the foreseeable future, by any State agency or by any 
agency of a foreign nation that is responsible for the conserva
tion of fish or wildlife or plants. 
(2) The Secretary shall designate critical habitat, and make re

visions thereto, under subsection (a)(3) on the basis of the best sci
entific data available and after taking into consideration the eco
nomic impact, and any other relevant impact, of specifying any par
ticular area as critical habitat. The Secretary may exclude any area 
from critical habitat if he determines that the benefits of such ex
clusion outweight the benefits of specifying such area as part of the 
critical habitat, unless he determines, based on the best scientific 
and commercial data available, that the failure to designate such 
area as critical habitat will result in the extinction of the species 
concerned. 

(3)(A) To the maximum extent practicable, within 90 days after 
receiving the petition of an interested person under section 553(e) 
of title 5, United States Code, to add a species to, or to remove a 
species from, either of the lists published under subsection (c), the 
Secretary shall make a finding as to whether the petition presents 
substantial scientific or commercial information indicating that the 
petitioned action may be warranted. If such a petition is found to 
present such information, the Secretary shall promptly commence 
a review of the status of the species concerned. The Secretary shall 
promptly publish each finding made under this subparagraph in 
the Federal Register. 

(B) Within 12 months after receiving a petition that is found 
under subparagraph (A) to present substantial information indi
cating that the petitioned action may be warranted, the Secretary 
shall make one of the following findings: 

(i) The petitioned action is not warranted, in which case 
the Secretary shall promptly publish such finding in the Fed
eral Register. 

(ii) The petitioned action is warranted in which case the 
Secretary shall promptly publish in the Federal Register a gen
eral notice and the complete text of a proposed regulation to 
implement such action in accordance with paragraph (5). 

(iii) The petitioned action is warranted but that-
(1) the immediate proposal and timely promulgation of 

a final regulation implementing the petitioned action in ac
cordance with paragraphs (5) and (6) is precluded by pend
ing proposals to determine whether any species is an en
dangered species or a threatened species, and 

(II) expeditious progress is being made to add quali
fied species to either of the lists published under sub
section (c) and to remove from such lists species for which 
the protections of the Act are no longer necessary, 

in which case the Secretary shall promptly publish such find
ing in the Federal Register, together with a description and 
evaluation of the reasons and data on which the finding is 
based. 
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(C)(i) A petition with respect to which a finding is made under 
subparagraph (B)(iii) shall be treated as a petition that is resub
mitted to the Secretary under subparagraph (A) on the date of such 
finding and that presents substantial scientific or commercial infor
mation that the petitioned action may be warranted. 

(ii) Any negative finding described in subparagraph (A) and 
any finding described in subparagraph (B)(i) or (iii) shall be subject 
to judicial review. 

(iii) The Secretary shall implement a system to monitor effec
tively the status of all species with respect to which a finding is 
made under subparagraph (B)(iii) and shall make prompt use of 
the authority under paragraph 7 1 to prevent a significant risk to 
the well being of any such species. 

(D)(i) To the maximum extent practicable, within 90 days after 
receiving the petition of an interested person under section 553(e) 
of title 5, United States Code, to revise a critical habitat designa
tion, the Secretary shall make a finding as to whether the petition 
presents substantial scientific information indicating that the revi
sion may be warranted. The Secretary shall promptly publish such 
finding in the Federal Register. 

(ii) Within 12 months after receiving a petition that is found 
under clause (i) to present substantial information indicating that 
the requested revision may be warranted, the Secretary shall de
termine how he intends to proceed with the requested revision, and 
shall promptly publish notice of such intention in the Federal Reg
ister. 

(4) Except as provided in paragraphs (5) and (6) of this sub
section, the provisions of section 553 of title 5, United States Code 
(relating to rulemaking procedures), shall apply to any regulation 
promulgated to carry out the purposes of this Act. 

(5) With respect to any regulation proposed by the Secretary 
to implement a determination, designation, or revision referred to 
in subsection (a)(l) or (3), the Secretary shall-

(A) not less than 90 days before the effective date of the 
regulation-

(i) publish a general notice and the complete text of 
the proposed regulation in the Federal Register, and 

(ii) give actual notice of the proposed regulation (in
cluding the complete text of the regulation) to the State 
agency in each State in which the species is believed to 
occur, and to each county or equivalent jurisdiction in 
which the species is believed to occur, and invite the com
ment of such agency, and each such jurisdiction, thereon; 
(B) insofar as practical, and in cooperation with the Sec-

retary of State, give notice of the proposed regulation to each 
foreign nation in which the species is believed to occur or 
whose citizens harvest the species on the high seas, and invite 
the comment of such nation thereon; 

(C) give notice of the proposed regulation to such profes
sional scientific organizations as he deems appropriate; 

1 So in original. Probably should be paragraph "(7)". 
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(D) publish a summary of the proposed regulation in a 
newspaper of general circulation in each area of the United 
States in which the species is believed to occur; and 

(E) promptly hold one public hearing on the proposed regu
lation if any person files a request for such a hearing within 
45 days after the date of publication of general notice. 
(6)(A) Within the one-year period beginning on the date on 

which general notice is published in accordance with paragraph 
(5)(A)(i) regarding a proposed regulation, the Secretary shall pub
lish in the Federal Register-

(i) if a determination as to whether a species is an endan
gered species or a threatened species, or a revision of critical 
habitat, is involved, either-

(!) a final regulation to implement such determination, 
(II) a final regulation to implement such revision or a 

finding that such revision should not be made, 
(III) notice that such one-year period is being extended 

under subparagraph (B)(i), or 
(IV) notice that the proposed regulation is being with

drawn under subparagraph (B)(ii), together with the find
ing on which such withdrawal is based; or 
(ii) subject to subparagraph (C), if a designation of critical 

habitat is involved, either-
(!) a final regulation to implement such designation, or 
(II) notice that such one-year period is being extended 

under such subparagraph. 
(B)(i) If the Secretary finds with respect to a proposed regula

tion referred to in subparagraph (A)(i) that there is substantial dis
agreement regarding the sufficiency or accuracy of the available 
data relevant to the determination or revision concerned, the Sec
retary may extend the one-year period specified in subparagraph 
(A) for not more than six months for purposes of soliciting addi
tional data. 

(ii) If a proposed regulation referred to in subparagraph (A)(i) 
is not promulgated as a final regulation within such one-year pe
riod (or longer period if extension under clause (i) applies) because 
the Secretary finds that there is not sufficient evidence to justify 
the action proposed by the regulation, the Secretary shall imme
diately withdraw the regulation. The finding on which a with
drawal is based shall be subject to judicial review. The Secretary 
may not propose a regulation that has previously been withdrawn 
under this clause unless he determines that sufficient new informa
tion is available to warrant such proposal. 

(iii) If the one-year period specified in subparagraph (A) is ex
tended under clause (i) with respect to a proposed regulation, then 
before the close of such extended period the Secretary shall publish 
in the Federal Register either a final regulation to implement the 
determination or revision concerned, a finding that the revision 
should not be made, or a notice of withdrawal of the regulation 
under clause (ii), together with the finding on which the with
drawal is based. 

(C) A final regulation designating critical habitat of an endan
gered species or a threatened species shall be published concur
rently with the final regulation implementing the determination 
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that such species is endangered or threatened, unless the Secretary 
deems that-

(i) it is essential to the conservation of such species that 
the regulation implementing such determination be promptly 
published; or 

(ii) critical habitat of such species is not then deter
minable, in which case the Secretary, with respect to the pro
posed regulation to designate such habitat, may extend the 
one-year period specified in subparagraph (A) by not more than 
one additional year, but not later than the close of such addi
tional year the Secretary must publish a final regulation, 
based on such data as may be available at that time, desig
nating, to the maximum extent prudent, such habitat. 
(7) Neither paragraph (4), (5), or (6) of this subsection nor sec

tion 553 of title 5, United States Code, shall apply to any regula
tion issued by the Secretary in regard to any emergency posing a 
significant risk to the well-being of any species of fish and wildlife 
or plants, but only if-

(A) at the time of publication of the regulation in the Fed
eral Register the Secretary publishes therein detailed reasons 
why such regulation is necessary; and 

(B) in the case such regulation applies to resident species 
of fish or wildlife, or plants, the Secretary gives actual notice 
of such regulation to the State agency in each State in which 
such species is believed to occur. 

Such regulation shall, at the discretion of the Secretary, take effect 
immediately upon the publication of the regulation in the Federal 
Register. Any regulation promulgated under the authority of this 
paragraph shall cease to have force and effect at the close of the 
240-day period following the date of publication unless, during such 
240-day period, the rulemaking procedures which would apply to 
such regulation without regard to this paragraph are complied 
with. If at any time after issuing an emergency regulation the Sec
retary determines, on the basis of the best appropriate data avail
able to him, that substantial evidence does not exist to warrant 
such regulation, he shall withdraw it. 

(8) The publication in the Federal Register of any proposed or 
final regulation which is necessary or appropriate to carry out the 
purposes of this Act shall include a summary by the Secretary of 
the data on which such regulation is based and shall show the rela
tionship of such data to such regulation; and if such regulation des
ignates or revises critical habitat, such summary shall, to the max
imum extent practicable, also include a brief description and eval
uation of those activities (whether public or private) which, in the 
opinion of the Secretary, if undertaken may adversely modify such 
habitat, or may be affected by such designation. 

(c) LISTS.-(!) The Secretary of the Interior shall publish in the 
Federal Register a list of all species determined by him or the Sec
retary of Commerce to be endangered species and a list of all spe
cies determined by him or the Secretary of Commerce to be threat
ened species. Each list shall refer to the species contained therein 
by scientific and common name or names, if any, specify with re
spect to such species over what portion of its range it is endangered 
or threatened, and specify any critical habitat within such range. 
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The Secretary shall from time to time revise each list published 
under the authority of this subsection to reflect recent determina
tions, designations, and revisions made in accordance with sub
sections (a) and (b). 

(2) The Secretary shall-
(A) conduct, at least once every five years, a review of all 

species included in a list which is published pursuant to para
graph (1) and which is in effect at the time of such review; and 

(B) determine on the basis of such review whether any 
such species should-

(i) be removed from such list; 
(ii) be changed in status from an endangered species 

to a threatened species; or 
(iii) be changed in status from a threatened species to 

an endangered species. 
Each determination under subparagraph (B) shall be made in ac
cordance with the provisions of subsection (a) and (b). 

(d) PROTECTIVE REGULATIONS.-Whenever any species is listed 
as a threatened species pursuant to subsection (c) of this section, 
the Secretary shall issue such regulations as he deems necessary 
and advisable to provide for the conservation of such species. The 
Secretary may by regulation prohibit with respect to any threat
ened species any act prohibited under section 9(a)(l), in the case 
of fish or wildlife, or section 9(a)(2) in the case of plants, with re
spect to endangered species; except that with respect to the taking 
of resident species of fish or wildlife, such, regulations shall apply 
in any State which has entered into a cooperative agreement pur
suant to section 6(c) of this Act only to the extent that such regula
tions have also been adopted by such State. 

(e) SIMILARITY OF APPEARANCE CASES.-The Secretary may, by 
regulation of commerce or taking, and to the extent he deems ad
visable, treat any species as an endangered species or threatened 
species even through it is not listed pursuant to section 4 of this 
Act if he finds that-

(A) such species so closely resembles in appearance, at the 
point in question, a species which has been listed pursuant to 
such section that enforcement personnel would have substan
tial difficulty in attempting to differentiate between the listed 
and unlisted species; 

(B) the effect of this substantial difficulty is an additional 
threat to an endangered or threatened species; and 

(C) such treatment of an unlisted species will substantially 
facilitate the enforcement and further the policy of this Act. 
(f)(l) RECOVERY PLANs.-The Secretary shall develop and im

plement plans (hereinafter in this subsection referred to as "recov
ery plans") for the conservation and survival of endangered species 
and threatened species listed pursuant to this section, unless he 
finds that such a plan will not promote the conservation of the spe
cies. The Secretary, in development and implementing recovery 
plans, shall, to the maximum extent practicable-

(A) give priority to those endangered species or threatened 
species, without regard to taxonomic classification, that are 
most likely to benefit from such plans, particularly those spe-
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cies that are, or may be, in conflict with construction or other 
development projects or other forms of economic activity; 1 

(B) incorporate in each plan-
(i) a description of such site-specific management ac

tions as may be necessary to achieve the plan's goal for the 
conservation and survival of the species; 

(ii) objective, measurable criteria which, when met, 
would result in a determination, in accordance with the 
provisions of this section, that the species be removed from 
the list; and 

(iii) estimates of the time required and the cost to 
carry out those measures needed to achieve the plan's goal 
and to achieve intermediate steps toward that goal. 

(2) The Secretary, in developing and implementing recovery 
plans, may procure the services of appropriate public and private 
agencies and institutions and other qualified persons. Recovery 
teams appointed pursuant to this subsection shall not be subject to 
the Federal Advisory Committee Act. 

(3) The Secretary shall report every two years to the Com
mittee on Environment and Public Works of the Senate and the 
Committee on Merchant Marine and Fisheries of the House of Rep
resentatives on the status of efforts to develop and implement re
covery plans for all species listed pursuant to this section and on 
the status of all species for which such plans have been developed. 

(4) The Secretary shall, prior to final approval of a new or re
vised recovery plan, provide public notice and an opportunity for 
public review and comment on such plan. The Secretary shall con
sider all information presented during the public comment period 
prior to approval of the plan. 

(5) Each Federal agency shall, prior to implementation of a 
new or revised recovery plan, consider all information presented 
during the public comment period under paragraph (4). 

(g) M0NIT0RING.-(1) The Secretary shall implement a system 
in cooperation with the States to monitor effectively for not less 
than five years the status of all species which have recovered to the 
point at which the measures provided pursuant to this Act are no 
longer necessary and which, in accordance with the provisions of 
this section, have been removed from either of the lists published 
under subsection (c). 

(2) The Secretary shall make prompt use of the authority 
under paragraph 7 1 of subsection (b) of this section to prevent a 
significant risk to the well being of any such recovered species. 

(h) AGENCY GUIDELINES.-The Secretary shall establish, and 
publish in the Federal Register, agency guidelines to insure that 
the purposes of this section are achieved efficiently and effectively. 
Such guidelines shall include, but are not limited to-

(1) procedures for recording the receipt and the disposition 
of petitions submitted under subsection (b)(3) of this section; 

(2) criteria for making the findings required under such 
subsection with respect to petitions; 

1 So in Jaw. Probably should be "; and". 
1 So in original. Probably should be paragraph "(7)". 
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(3) a ranking system to assist in the identification of spe
cies that should receive priority review under subsection (a)(l) 
of the section; and 

(4) a system for developing and implementing, on a pri-
ority basis, recovery plans under subsection (f) of this section. 

The Secretary shall provide to the public notice of, and opportunity 
to submit written comments on, any guideline (including any 
amendment thereto) proposed to be established under this sub
section. 

(i) If, in the case of any regulation proposed by the Secretary 
under the authority of this section, a State agency to which notice 
thereof was given in accordance with subsection (b)(5)(A)(ii) files 
comments disagreeing with all or part of the proposed regulation, 
and the Secretary issues a final regulation which is in conflict with 
such comments, or if the Secretary fails to adopt a regulation pur
suant to an action petitioned by a State agency under subsection 
(b)(3), the Secretary shall submit to the State agency a written jus
tification for his failure to adopt regulations consistent with the 
agency's comments or petition. 

LAND ACQUISITION 

SEC. 5. (a) (16 U.S.C. 1534) PR0GRAM.-The Secretary, and 
the Secretary of Agriculture with respect to the National Forest 
System, shall establish and implement a program to conserve fish, 
wildlife, and plants, including those which are listed as endangered 
species or threatened species pursuant to section 4 of this Act. To 
carry out such a program, the appropriate Secretary-

(!) shall utilize the land acquisition and other authority 
under the Fish and Wildlife Act of 1956, as amended, the Fish 
and Wildlife Coordination Act, as amended, and the Migratory 
Bird Conservation Act, as appropriate; and 

(2) is authorized to acquire by purchase, donation, or oth
erwise, lands, waters, or interest therein, and such authority 
shall be in addition to any other land acquisition vested in 
him. 
(b) ACQUISITIONS.-Funds made available pursuant to the 

Land and Water Conservation Fund Act of 1965, as amended, may 
be used for the purpose of acquiring lands, waters, or interests 
therein under subsection (a) of this section. 

COOPERATION WITH THE STATES 

SEC. 6. (16 U.S.C. 1535) (a) GENERAL.-ln carrying out the 
program authorized by this Act, the Secretary shall cooperate to 
the maximum extent practicable with the States. Such cooperation 
shall include consultation with the States concerned before acquir
ing any land or water, or interest therein, for the purpose of con
serving any endangered species or threatened species. 

(b) MANAGEMENT AGREEMENTS.-The Secretary may enter into 
agreements with any State for the administration and management 
of any area established for the conservation of endangered species 
or threatened species. Any revenues derived from the administra
tion of such areas under these agreements shall be subject to the 
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provisions of section 401 of the Act of June 15, 1935 (49 Stat. 383; 
16 U.S.C. 715s). 

(c)(l) COOPERATIVE AGREEMENTS.-ln furtherance of the pur
poses of this Act, the Secretary is authorized to enter into a cooper
ative agreement in accordance with this section with any State 
which establishes and maintains an adequate and active program 
for the conservation of endangered species and threatened species. 
Within one hundred and twenty days after the Secretary receives 
a certified copy of such a proposed State program, he shall make 
a determination whether such program is in accordance with this 
Act. Unless he determines, pursuant to this paragraph, that the 
State program is not in accordance with this Act, he shall enter 
into a cooperative agreement with the State for the purpose of as
sisting in implementation of the State program. In order for a State 
program to be deemed an adequate and active program for the con
servation of endangered species and threatened species, the Sec
retary must find, and annually thereafter reconfirm such finding, 
that under the State program-

(A) authority resides in the State agency of conserve resi
dent species of fish or wildlife determined by the State agency 
or the Secretary to be endangered or threatened; 

(B) the State agency has established acceptable conserva
tion programs, consistent with the purposes and policies of this 
Act, for all resident species of fish or wildlife in the State 
which are deemed by the Secretary to be endangered or threat
ened, and has furnished a copy of such plan and program to
gether with all pertinent details, information, and data re
quested to the Secretary; 

(C) the State agency is authorized to conduct investiga
tions to determine the status and requirements for survival of 
resident species of fish and wildlife; 

(D) the State agency is authorized to establish programs, 
including the acquisition of land or aquatic habitat or interests 
therein, for the conservation of resident endangered or threat
ened species of fish or wildlife; and 

(E) provision is made for public participation in desig
nating resident species of fish or wildlife as endangered or 
threatened; or 

that under the State program-
(i) the requirements set forth in subparagraphs (C), (D), 

and (E) of this paragraph are complied with, and 
(ii) plans are included under which immediate attention 

will be given to those resident species of fish and wildlife 
which are determined by the Secretary or the State agency to 
be endangered or threatened and which the Secretary and the 
State agency agree are most urgently in need of conservation 
programs; except that a cooperative agreement entered into 
with a State whose program is deemed adequate and active 
pursuant to clause (i) and this clause shall not affect the appli
cability of prohibitions set forth in or authorized pursuant to 
section 4(d) or section 9(a)(l) with respect to the taking of any 
resident endangered or threatened species. 
(2) In furtherance of the purposes of this Act, the Secretary is 

authorized to enter into a cooperative agreement in accordance 
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with this section with any State which establishes and maintains 
an adequate and active program for the conservation of endangered 
species and threatened species of plants. Within one hundred and 
twenty days after the Secretary receives a certified copy of such a 
proposed State program, he shall make a determination whether 
such program is in accordance with this Act. Unless he determines, 
pursuant to this paragraph, that the State program is not in ac
cordance with this Act, he shall enter into a cooperative agreement 
with the State for the purpose of assisting in implementation of the 
State program. In order for a State program to be deemed an ade
quate and active program for the conservation of endangered spe
cies of plants and threatened species of plants, the Secretary must 
find, and annually thereafter reconfirm such findings, that under 
the State program-

(A) authority resides in the State agency to conserve resi
dent species of plants determined by the State agency or the 
Secretary to be endangered or threatened; 

(B) the State agency has established acceptable conserva
tion programs, consistent with the purposes and policies of this 
Act, for all resident species of plants in the State which are 
deemed by the Secretary to be endangered or threatened, and 
has furnished a copy of such plan and program together with 
all pertinent details, information, and data requested to the 
Secretary; 

(C) the State agency is authorized to conduct investiga
tions to determine the status and requirements for survival of 
resident species of plants; and 

(D) provision is made for public participation in desig
nating resident species of plants as endangered or threatened; 
or that under the State program-

(i) the requirements set forth in subparagraphs (C) 
and (D) of this paragraph are complied with, and 

(ii) plans are included under which immediate atten
tion will be given to those resident species of plants which 
are determined by the Secretary or the State agency to be 
endangered or threatened and which the Secretary and the 
State agency agree are most urgently in need of conserva
tion programs; except that a cooperative agreement en
tered into with a State whose program is deemed adequate 
and active pursuant to clause (i) and this clause shall not 
affect the applicability of prohibitions set forth in or au
thorized pursuant to section 4(d) or section 9(a)(l) with re
spect to the taking of any resident endangered or threat
ened species. 

(d) ALLOCATION OF FUNDS.-(1) The Secretary is authorized to 
provide financial assistance to any State, through its respective 
State agency, which has entered into a cooperative agreement pur
suant to subsection (c) of this section to assist in development of 
programs for the conservation of endangered and threatened spe
cies or to assist in monitoring the status of candidate species pur
suant to subparagraph (C) of section 4(b)(3) and recovered species 
pursuant to section 4(g). The Secretary shall allocate each annual 
appropriation made in accordance with the provisions of subsection 
(i) of this section to such States based on consideration of-
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(A) the international commitments of the United States to 
protect endangered species or threatened species; 

(B) the readiness of a State to proceed with a conservation 
program consistent with the objectives and purposes of this 
Act· 

'(C) the number of endangered species and threatened spe
cies within a State; 

(D) the potential for restoring endangered species and 
threatened species within a State; 

(E) the relative urgency to initiate a program to restore 
and protect an endangered species or threatened species in 
terms of survival of the species; 

(F) the importance of monitoring the status of candidate 
species within a State to prevent a significant risk to the well 
being of any such species; and 

(G) the importance of monitoring the status of recovered 
species within a State to assure that such species do not return 
to the point at which the measures provided pursuant to this 
Act are again necessary. 

So much of the annual appropriation made in accordance with pro
visions of subsection (i) of this section allocated for obligation to 
any State for any fiscal year as remains unobligated at the close 
thereof is authorized to be made available to that State until the 
close of the succeeding fiscal year. Any amount allocated to any 
State which is unobligated at the end of the period during which 
it is available for expenditure is authorized to be made available 
for expenditure by the Secretary in conducting programs under this 
section. 

(2) Such cooperative agreements shall provide for (A) the ac
tions to be taken by the Secretary and the States; (B) the benefits 
that are expected to be derived in connection with the conservation 
of endangered or threatened species; (C) the estimated cost of these 
actions; and (D) the share of such costs to be bore by the Federal 
Government and by the States; except that-

(i) the Federal share of such program costs shall not ex
ceed 75 percent of the estimated program cost stated in the 
agreement; and 

(ii) the Federal share may be increased to 90 percent 
whenever two or more States having a common interest in one 
or more endangered or threatened species, the conservation of 
which may be enhanced by cooperation of such States, enter 
jointly into agreement with the Secretary. 

The Secretary may, in his discretion, and under such rules and reg
ulations as he may prescribe, advance funds to the State for financ
ing the United States pro rata share agreed upon in the coopera
tive agreement. For the purposes of this section, the non-Federal 
share may, in the discretion of the Secretary, be in the form of 
money or real property, the value of which will be determined by 
the Secretary whose decision shall be final. 

(e) REVIEW OF STATE PROGRAMS.-Any action taken by the Sec
retary under this section shall be subject to his periodic review at 
no greater than annual intervals. 

(f) CONFLICTS BETWEEN FEDERAL AND STATE LAWS.-Any State 
law or regulation which applies with respect to the importation or 
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exportation of, or interstate or foreign commerce in, endangered 
specie or threatened species is void to the extent that it may effec
tively (1) permit what is prohibited by this Act of by any regulation 
which implements this Act, or (2) prohibit what is authorized pur
suant to an exemption or permit provided for in this Act or in any 
regulation which implements this Act. This Act shall not otherwise 
be construed to void any State law or regulation which is intended 
to conserve migratory, resident, or introduced fish or wildlife, or to 
permit or prohibit sale of such fish or wildlife. Any State law or 
regulation respecting the taking of an endangered species or 
threatened species may be more restrictive than the exemptions or 
permits provided for in this Act or in any regulation which imple
ments this Act but not less restrictive than the prohibitions so de
fined. 

(g) TRANSITION.-(1) For purposes of this subsection, the term 
"establishment period" means, with respect to any State, the period 
beginning on the date of enactment of this Act and endinf on 
whichever of the following dates first occurs: (A) the date o the 
close of the 120-day period following the adjournment of the first 
regular session of the legislative of such State which commences 
after such date of enactment, or (B) the date of the close of the 15-
month period following such date of enactment. 

(2) The prohibitions set forth in or authorized pursuant to sec
tions 4(d) and 9(a)(l)(B) of this Act shall not apply with respect to 
the taking of any resident endangered species or threatened species 
(other than species listed in Appendix I to the Convention or other
wise specifically covered by any other treaty or Federal law) within 
any State-

(A) which is then a party to a cooperative agreement with 
the Secretary pursuant to section 6(c) of this Act (except to the 
extent that the taking of any such species is contrary to the 
law of such State); or 

(B) except for any time within the establishment period 
when-

(i) the Secretary applies such prohibition to such spe
cies at the request of the State, or 

(ii) the Secretary applies such prohibition after he 
finds, and publishes his finding, that an emergency exists 
posing a significant risk to the well-being of such species 
and that the prohibition must be applied to protect such 
species. The Secretary's finding and publication may be 
made without regard to the public hearing or comment 
provisions of section 553 of title 5, United States Code, or 
any other provision of this Act; but such prohibition shall 
expire 90 days after the date of its imposition unless the 
Secretary further extends such prohibition by publishing 
notice and a statement of justification of such extension. 

(h) REGULATIONS.-The Secretary is authorized to promulgate 
such regulations as may be appropriate to carry out the provisions 
of this section relating to financial assistance to States. 

(i) APPROPRIATIONS.-(1) To carry out the provisions of this sec
tion for fiscal years after September 30, 1988, there shall be depos
ited into a special fund known as the cooperative endangered spe
cies conservation fund, to be administered by the Secretary, an 
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amount equal to five percent of the combined amounts covered each 
fiscal year into the Federal aid to wildlife restoration fund under 
section 3 of the Act of September 2, 1937, and paid, transferred, 
or otherwise credited each fiscal year to the Sport Fishing Restora
tion Account established under 1016 of the Act of July 18, 1984. 

(2) Amounts deposited into the special fund are authorized to 
be appropriated annually and allocated in accordance with sub
section (d) of this section. 

INTERAGENCY COOPERATION 

SEC. 7. [16 U.S.C. 1536) (a) FEDERAL AGENCY ACTIONS AND 
CoNSULTATIONS.-(1) The Secretary shall review other programs 
administered by him and utilize such programs in furtherance of 
the purposes of this Act. All other Federal agencies shall, in con
sultation with and with the assistance of the Secretary, utilize 
their authorities in furtherance of the purposes of this Act by car
rying out programs for the conservation of endangered species and 
threatened species listed pursuant to section 4 of this Act. 

(2) Each Federal agency shall, in consultation with and with 
the assistance of the Secretary, insure that any action authorized, 
funded, or carried out by such agency (hereinafter in this section 
referred to as an "agency action") is not likely to jeopardize the con
tinued existence of any endangered species or threatened species or 
result in the destruction or adverse modification of habitat of such 
species which is determined by the Secretary, after consultation as 
appropriate with affected States, to be critical, unless such agency 
has been granted an exemption for such action by the Committee 
pursuant to subsection (h) of this section. In fulfilling the require
ments of this paragraph each agency shall use the best scientific 
and commercial data available. 

(3) Subject to such guidelines as the Secretary may establish, 
a Federal agency shall consult with the Secretary on any prospec
tive agency action at the request of, and in cooperation with, the 
prospective permit or license applicant if the applicant has reason 
to believe that an endangered species or a threatened species may 
be present in the area affected by his project and that implementa
tion of such action will likely affect such species. 

(4) Each Federal agency shall confer with the Secretary on any 
agency action which is likely to jeopardize the continued existence 
of any species proposed to be listed under section 4 or result in the 
destruction or adverse modification of critical habitat proposed to 
be designated for such species. This paragraph does not require a 
limitation on the commitment of resources as described in sub
section (d). 

(b) OPINION OF SECRETARY.-(l)(A) Consultation under sub
section (a)(2) with respect to any agency action shall be concluded 
within the 90-day period beginning on the date on which initiated 
or, subject to subparagraph (B), within such other period of time 
as is mutually agreeable to the Secretary and the Federal agency. 

(B) In the case of an agency action involving a permit or li
cense applicant, the Secretary and the Federal agency may not mu
tually agree to conclude consultation within a period exceeding 90 
days unless the Secretary, before the close of the 90th day referred 
to in subparagraph (A)-
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(i) if the consultation period proposed to be agreed to will 
end before the 150th day after the date on which consultation 
was initiated, submits to the applicant a written statement set
ting forth-

(1) the reasons why a longer period is required; 
(II) the information that is required to complete the 

consultation; and 
(III) the estimated date on which consultation will be 

completed; or 
(ii) if the consultation period proposed to be agreed to will 

end 150 or more days after the date on which consultation was 
initiated, obtains the consent of the applicant to such period. 

The Secretary and the Federal agency may mutually agree to ex
tend a consultation period established under the preceding sen
tence if the Secretary, before the close of such period, obtains the 
consent of the applicant to the extension. 

(2) Consultation under subsection (a)(3) shall be concluded 
within such period as is agreeable to the Secretary, the Federal 
agency, and the applicant concerned. 

(3)(A) Promptly after conclusion of consultation under para
graph (2) or (3) of subsection (a), the Secretary shall provide to the 
Federal agency and the applicant, if any, a written statement set
ting forth the Secretary's opinion, and a summary of the informa
tion on which the opinion is based, detailing how the agency action 
affects the species or its critical habitat. If jeopardy or adverse 
modification is found, the Secretary shall suggest those reasonable 
and prudent alternatives which he believes would not violate sub
section (a)(2) and can be taken by the Federal agency or applicant 
in implementing the agency action. 

(B) Consultation under subsection (a)(3), and an opinion based 
by the Secretary incident to such consultation, regarding an agency 
action shall be treated respectively as a consultation under sub
section (a)(2), and as an opinion issued after consultation under 
such subsection, regarding that action if the Secretary reviews the 
action before it is commenced by the Federal agency and finds, and 
notifies such agency, that no significant changes have been made 
with respect to the action and that no significant change has oc
curred regarding the information used during the initial consulta
tion. 

(4) If after consultation under subsection (a)(2) of this section, 
the Secretary concludes that-

(A) the agency action will not violate such subsection, or 
offers reasonable and prudent alternatives which the Secretary 
believes would not violate such subsection; 

(B) the taking of an endangered species or a threatened 
species incidental to the agency action will not violate such 
subsection; and 

(C) if an endangered species or threatened species of a ma
rine mammal is involved, the taking is authorized pursuant to 
section 101(a)(5) of the Marine Mammal Protection Act of 1972; 

the Secretary shall provide the Federal agency and the applicant 
concerned, if any, with a written statement that-

(i) specifies the impact of such incidental taking on the 
species, 
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(ii) specifies those reasonable and prudent measures that 
the Secretary considers necessary or appropriate to minimize 
such impact, 

(iii) in the case of marine mammals, specifies those meas
ures that are necessary to comply with section 101(a)(5) of the 
Marine Mammal Protection Act of 1972 with regard to such 
taking, and 

(iv) sets forth the terms and conditions (including, but not 
limited to, reporting requirements) that must be complied with 
by the Federal agency or applicant (if any), or both, to imple
ment the measures specified under clauses (ii) and (iii). 
(c) BIOLOGICAL AsSESSMENT.-(1) To facilitate compliance with 

the requirements of subsection (a)(2) each Federal agency shall, 
with respect to any agency action of such agency for which no con
tract for construction has been entered into and for which no con
struction has begun on the date of enactment of the Endangered 
Species Act Amendments of 1978, request of the Secretary informa
tion whether any species which is listed or proposed to be listed 
may be present in the area of such proposed action. If the Sec
retary advises, based on the best scientific and commercial data 
available, that such species may be present, such agency shall con
duct a biological assessment for the purpose of identifying any en
dangered species or threatened species which is likely to be af
fected by such action. Such assessment shall be completed within 
180 days after the date on which initiated (or within such other pe
riod as in mutually agreed to by the Secretary and such agency, ex
cept that if a permit or license applicant is involved, the 180-day 
period may not be extended unless such agency provides the appli
cant, before the close of such period, with a written statement set
ting forth the estimated length of the proposed extension and the 
reasons therefor) and, before any contract for construction is en
tered into and before construction is begun with respect to such ac
tion. Such assessment may be undertaken as part of a Federal 
agency's compliance with the requirements of section 102 of the 
National Environmental Policy Act of 1969 (42 U.S.C. 4332). 

(2) Any person who may wish to apply for an exemption under 
subsection (g) of this section for that action may conduct a biologi
cal assessment to identify any endangered species or threatened 
species which is likely to be affected by such action. Any such bio
logical assessment must, however, be conducted in cooperation with 
the Secretary and under the supervision of the appropriate Federal 
agency. 

(d) LIMITATION ON COMMITMENT OF RESOURCES.-After initi
ation of consultation required under subsection (a)(2), the Federal 
agency and the permit or license applicant shall not make any irre
versible or irretrievable commitment of resources with respect to 
the agency action which has the effect of foreclosing the formula
tion or implementation of any reasonable and prudent alternative 
measures which would not violate subsection (a)(2). 

(e)(l) ESTABLISHMENT OF COMMITTEE.-There is established a 
committee to be known as the Endangered Species Committee 
(hereinafter in this section referred to as the "Committee"). 

(2) The Committee shall review any application submitted to 
it pursuant to this section and determine in accordance with sub-
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section (h) of this section whether or not to grant an exemption 
from the requirements of subsection (a)(2) of this action for the ac
tion set forth in such application. 

(3) The Committee shall be composed of seven members as fol-
lows: 

(A) The Secretary of Agriculture. 
(B) The Secretary of the Army. 
(C) The Chairman of the Council of Economic Advisors. 
(D) The Administrator of the Environmental Protection 

Agency. Agency.1 
(E) The Secretary of the Interior. 
(F) The Administrator of the National Oceanic and Atmos

pheric Administration. 
(G) The President, after consideration of any recommenda

tions received pursuant to subsection (g)(2)(B) shall appoint 
one individual from each affected State, as determined by the 
Secretary, to be a member of the Committee for the consider
ation of the application for exemption for an agency action with 
respect to which such recommendations are made, not later 
than 30 days after an application is submitted pursuant to this 
section. 
(4)(A) Members of the Committee shall receive no additional 

pay on account of their service on the Committee. 
(B) While away from their homes or regular places of business 

in the performance of services for the Committee, members of the 
Committee shall be allowed travel expenses, including per diem in 
lieu of subsistence, in the same manner as persons employed inter
mittently in the Government service are allowed expenses under 
section 5703 of title 5 of the United States Code 1 

(5)(A) Five members of the Committee or their representatives 
shall constitute a quorum for the transaction of any function of the 
Committee, except that, in no case shall any representative be con
sidered in determining the existence of a quorum for the trans
action of any function of the Committee if that function involves a 
vote by the Committee on any matter before the Committee. 

(B) The Secretary of the Interior shall be the Chairman of the 
Committee. 

(C) The Committee shall meet at the call of the Chairman or 
five of its members. 

(D) All meetings and records of the Committee shall be open to 
the public. 

(6) Upon request of the Committee, the head of any Federal 
agency is authorized to detail, on a nonreimbursable basis, any of 
the personnel of such agency to the Committee to assist it in car
rying out its duties under this section. 

(7)(A) The Committee may for the purpose of carrying out its 
duties under this section hold such hearings, sit and act at such 
times and places, take such testimony, and receive such evidence, 
as the Committee deems advisable. 

1 So in law. At the end of section 7(e)(3XDJ of the Endangered Species Act of 1973, the second 
"Agency." should had been stricken. 

1 So in law. At the end of section 7(eJ(4J(BJ of the Endangered Species Act of 1973, the period 
at end of the paragraph was omitted. 
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(B) When so authorized by the Committee, any member or 
agent of the Committee may take any action which the Committee 
is authorized to take by this paragraph. 

(C) Subject to the Privacy Act, the Committee may secure di
rectly from any Federal agency information necessary to enable it 
to carry out its duties under this section. Upon request of the 
Chairman of the Committee, the head of such Federal agency shall 
furnish such information to the Committee. 

(D) The Committee may use the United States mails in the 
same manner and upon the same conditions as a Federal agency. 

(E) The Administrator of General Services shall provide to the 
Committee on a reimbursable basis such administrative support 
services as the Committee may request. 

(8) In carrying out its duties under this section, the Committee 
may promulgate and amend such rules, regulations, and proce
dures, and issue and amend such orders as it deems necessary. 

(9) For the purpose of obtaining information necessary for the 
consideration of an application for an exemption under this section 
the Committee may issue subpoenas for the attendance and testi
mony of witnesses and the production of relevant papers, books, 
and documents. 

(10) In no case shall any representative, including a represent
ative of a member designated pursuant to paragraph (3)(G) of this 
subsection, be eligible to cast a vote on behalf of any member. 

(f) REGULATIONS.-Not later than 90 days after the date of en
actment of the Endangered Species Act Amendments of 1978, the 
Secretary shall promulgate regulations which set forth the form 
and manner in which applications for exemption shall be submitted 
to the Secretary and the information to be contained in such appli
cations. Such regulations shall require that information submitted 
in an application by the head of any Federal agency with respect 
to any agency action include but not be limited to-

(1) a description of the consultation process carried out 
pursuant to subsection (a)(2) of this section between the head 
of the Federal agency and the Secretary; and 

(2) a statement describing why such action cannot be al
tered or modified to conform with the requirements of sub
section (a)(2) of this section. 
(g) APPLICATION FOR EXEMPTION AND REPORT TO THE COM

MITTEE.-(1) A Federal agency, the Governor of the State in which 
an agency action will occur, if any, or a permit or license applicant 
may apply to the Secretary for an exemption for an agency action 
of such agency if, after consultation under subsection (a)(2), the 
Secretary's opinion under subsection (b) indicates that the agency 
action would violate subsection (a)(2). An application for an exemp
tion shall be considered initially by the Secretary in the manner 
provided for in this subsection, and shall be considered by the Com
mittee for a final determination under subsection (h) after a report 
is made pursuant to paragraph (5). The applicant for an exemption 
shall be referred to as the "exemption applicant" in this section. 

(2)(A) An exemption applicant shall submit a written applica
tion to the Secretary, in a form prescribed under subsection (f), not 
later than 90 days after the completion of the consultation process; 
except that, in the case of any agency action involving a permit or 
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license applicant, such application shall be submitted not later 
than 90 days after the date on which the Federal agency concerned 
takes final agency action with respect to the issuance of the permit 
or license. For purposes of the preceding sentence, the term "final 
agency action" means (i) a disposition by an agency with respect to 
the issuance of a permit or license that is subject to administrative 
review, whether or not such disposition is subject to judicial review; 
or (ii) if administrative review is sought with respect to such dis
position, the decision resulting after such review. Such application 
shall set forth the reasons why the exemption applicant considers 
that the agency action meets the requirements for an exemption 
under this subsection. 

(B) Upon receipt of an application for exemption for an agency 
action under paragraph (1), the Secretary shall promptly (i) notify 
the Governor of each affected State, if any, as determined by the 
Secretary, and request the Governors so notified to recommend in
dividuals to be appointed to the Endangered Species Committee for 
consideration of such application; and (ii) publish notice of receipt 
of the application in the Federal Register, including a summary of 
the information contained in the application and a description of 
the agency action with respect to which the application for exemp
tion has been filed. 

(3) The Secretary shall within 20 days after the receipt of an 
application for exemption, or within such other period of time as 
is mutually agreeable to the exemption applicant and the 
Secretary-

(A) determine that the Federal agency concerned and the 
exemption applicant have-

(i) carried out the consultation responsibilities de
scribed in subsection (a) in good faith and made a reason
able and responsible effort to develop and fairly consider 
modifications or reasonable and prudent alternatives to 
the proposed agency action which would not violate sub
section (a)(2); 

(ii) conducted any biological assessment required by 
subsection (c); and 

(iii) to the extent determinable within the time pro
vided herein, refrained from making any irreversible or ir
retrievable commitment of resources prohibited by sub
section (d); or 
(B) deny the application for exemption because the Federal 

agency concerned or the exemption applicant have not met the 
requirements set forth in subparagraph (A)(i), (ii), and (iii). 

The denial of an application under subparagraph (B) shall be con
sidered final agency action for purposes of chapter 7 of title 5, 
United States Code. 

(4) If the Secretary determines that the Federal agency con
cerned and the exemption applicant have met the requirements set 
forth in paragraph (3)(A) (i), (ii) and (iii) he shall, in consultation 
with the Members of the Committee, hold a hearing on the applica
tion for exemption in accordance with sections 554, 555, and 556 
(other than subsection (b) (1) and (2) thereof) of title 5, United 
States Code, and prepare the report to be submitted pursuant to 
paragraph (5). 
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(5) Within 140 days after making the determinations under 
paragraph (3) or within such other period of time as in mutually 
agreeable to the exemption applicant and the Secretary, the Sec
retary shall submit to the Committee a report discussing-

(A) the availability and reasonable and prudent alter
natives to the agency action, and the nature and extent of the 
benefits of the agency action and of alternative courses of ac
tion consistent with conserving the species of the critical habi
tat· 

' (B) a summary of the evidence concerning whether or not 
the agency action is in the public interest and is of national or 
regional significance; 

(C) appropriate reasonable mitigation and enhancement 
measures which should be considered by the Committee; and 

(D) whether the Federal agency concerned and the exemp
tion applicant refrained from making any irreversible or irre
trievable commitment of resources prohibited by subsection (d). 
(6) To the extent practicable within the time required for ac-

tion under subsection (g) of this section, and except to the extent 
inconsistent with the requirements of this section, the consider
ation of any application for an exemption under this section and 
the conduct of any hearing under this subsection shall be in accord
ance with sections 554, 555, and 556 (other than subsection (b)(3) 
of section 556) of title 5, United States Code. 

(7) Upon request of the Secretary, the head of any Federal 
agency is authorized to detail, on a nonreimbursable basis, any of 
the personnel of such agency to the Secretary to assist him in car
rying out his duties under this section. 

(8) All meetings and records resulting from activities pursuant 
to this subsection shall be open to the public. 

(h) EXEMPI'ION.-(1) The Committee shall make a final deter
mination whether or not to grant an exemption within 30 days 
after receiving the report of the Secretary pursuant to subsection 
(g)(5). The Committee shall grant an exemption from the require
ments of subsection (a)(2) for an agency action if, by a vote of not 
less than five of its members voting in person-

(A) it determines on the record, based on the report of the 
Secretary, the record of the hearing held under subsection 
(g)(4), and on such other testimony or evidence as it may re
ceive, that-

(i) there are no reasonable and prudent alternatives to 
the agency action; 

(ii) the benefits of such action clearly outweigh the 
benefits of alternative courses of action consistent with 
conserving the species or its critical habitat, and such ac
tion is in the public interest; 

(iii) the action is of regional or national significance; 
and 

(iv) neither the Federal agency concerned nor the ex
emption applicant made any irreversible or irretrievable 
commitment of resources prohibited by subsection (d); and 
(B) it establishes such reasonable mitigation and enhance-

ment measures, including, but not limited to, live propagation, 
transplantation, and habitat acquisition and improvement, as 
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are necessary and appropriate to minimize the adverse effects 
of the agency action upon the endangered species, threatened 
species, or critical habitat concerned. 

Any final determination by Committee under this subsection shall 
be considered final agency action for purposes of chapter 7 of title 
5 of the United States Code. 

(2)(A) Except as provided in subparagraph (B), an exemption 
for an agency action granted under paragraph (1) shall constitute 
a permanent exemption with respect to all endangered or threat
ened species for the purposes of completing such agency action-

(i) regardless whether the species was identified in the bio
logical assessment; and 

(ii) only if a biological assessment has been conducted 
under subsection (c) with respect to such agency action. 
(B) An exemption shall be permanent under subparagraph (A) 

unless-
(i) the Secretary finds, based on the best scientific and 

commercial data available, that such exemption would result 
in the extinction of a species that was not the subject of con
sultation under subsection (a)(2) or was not identified in any 
biological assessment conducted under subsection (c), and 

(ii) the Committee determines within 60 days after the 
date of the Secretary's finding that the exemption should not 
be permanent. 

If the Secretary makes a finding described in clause (i), the Com
mittee shall meet with respect to the matter within 30 days after 
the date of the finding. 

(i) REVIEW BY SECRETARY OF STATE.-Notwithstanding any 
other provision of this Act, the Committee shall be prohibited from 
considering for exemption any application made to it, if the Sec
retary of State, after a review of the proposed agency action and 
its potential implications, and after hearing, certifies, in writing, to 
the Committee within 60 days of any application made under this 
section that the granting of any such exemption and the carrying 
out of such action would be in violation of an international treaty 
obligation or other international obligation of the United States. 
The Secretary of State shall, at the time of such certification, pub
lish a copy thereof in the Federal Register. 

(j) Notwithstanding any other provision of this Act, the Com
mittee shall grant an exemption for any agency action if the Sec
retary of Defense finds that such exemption is necessary for rea
sons of national security. 

(k) SPECIAL PROVISIONS.-An exemption decision by the Com
mittee under this section shall not be a major Federal action for 
purposes of the National Environmental Policy Act of 1969 ( 42 
U.S.C. 4321 et seq.): Provided, That an environmental impact 
statement which discusses the impacts upon endangered species or 
threatened species or their critical habitats shall have been fre
viously prepared with respect to any agency action exempte by 
such order. 

(1) COMMITTEE ORDERS.-(1) If the Committee determines 
under subsection (h) that an exemption should be granted with re
spect to any agency action, the Committee shall issue an order 
granting the exemption and specifying the mitigation and enhance-
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ment measures established pursuant to subsection (h) which shall 
be carried out and paid for by the exemption applicant in imple
menting the agency action. All necessary mitigation and enhance
ment measures shall be authorized prior to the implementing of 
the agency action and funded concurrently with all other project 
features. 

(2) The applicant receiving such exemption shall include the 
costs of such mitigation and enhancement measures within the 
overall costs of continuing the proposed action. Notwithstanding 
the preceding sentence the costs of such measures shall not be 
treated as project costs for the purpose of computing benefit-cost or 
other ratios for the proposed action. Any applicant may request the 
Secretary to carry out such mitigation and enhancement measures. 
The costs incurred by the Secretary in carrying out any such meas
ures shall be paid by the applicant receiving the exemption. No 
later than one year after the granting of an exemption, the exemp
tion applicant shall submit to the Council on Environmental Qual
ity a report describing its compliance with the mitigation and en
hancement measures prescribed by this section. Such report shall 
be submitted annually until all such mitigation and enhancement 
measures have been completed. Notice of the public availability of 
such reports shall be published in the Federal Register by the 
Council on Environmental Quality. 

(m) NOTICE.-The 60-day notice requirement of section ll(g) of 
this Act shall not apply with respect to review of any final deter
mination of the Committee under subsection (h) of this section 
granting an exemption from the requirements of subsection (a)(2) 
of this section. 

(n) JUDICIAL REVIEW.-Any person, as defined by section 3(13) 
of this Act, may obtain judicial review, under chapter 7 of title 5 
of the United States Code, of any decision of the Endangered Spe
cies Committee under subsection (h) in the United States Court of 
Appeals for (1) any circuit wherein the agency action concerned will 
be, or is being, carried out, or (2) in any case in which the agency 
action will be, or is being, carried out outside of any circuit, the 
District of Columbia, by filing in such court within 90 days after 
the date of issuance of the decision, a written petition for review. 
A copy of such petition shall be transmitted by the clerk of the 
court to the Committee and the Committee shall file in the court 
the record in the proceeding, as provided in section 2112, of title 
28, United States Code. Attorneys designated by the Endangered 
Species Committee may appear for, and represent the Committee 
in any action for review under this subsection. 

(o) EXEMPTION AS PROVIDING EXCEPTION ON TAKING OF ENDAN
GERED SPECIES.-Notwithstanding sections 4(d) and 9(a)(l)(B) and 
(C) of this Act, sections 101 and 102 of the Marine Mammal Protec
tion Act of 1972, or any regulation promulgated to implement any 
such section-

(1) any action for which an exemption is granted under 
subsection (h) of this section shall not be considered to be a 
taking of any endangered species or threatened species with 
respect to any activity which is necessary to carry out such ac
tion; and 
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(2) any taking that is in compliance with the terms and 
conditions specified in a written statement provided under sub
section (b)(4)(iv) of this section shall not be considered to be a 
prohibited taking of the species concerned. 
(p) EXEMPTIONS IN PRESIDENTIALLY DECLARED DISASTER 

AREAS.-ln any area which has been declared by the President to 
be a major disaster area under the Disaster Relief and Emergency 
Assistance Act, the President is authorized to make the determina
tions required by subsections (g) and (h) of this section for any 
project for the repair or replacement of a public facility substan
tially as it existed prior to the disaster under section 405 or 406 
of the Disaster Relief and Emergency Assistance Act, and which 
the President determines (1) is necessary to prevent the recurrence 
of such a natural disaster and to reduce the potential loss of 
human life, and (2) to involve an emergency situation which does 
not allow the ordinary procedures of this section to be followed. 
Notwithstanding any other provision of this section, the Committee 
shall accept the determinations of the President under this sub
section. 

INTERNATIONAL COOPERATION 

SEC. 8. [16 u.s.c. 1537) (a) FINANCIAL AsSISTANCE.-As a 
demonstration of the commitment of the United States to the 
worldwide protection of endangered species and threatened species, 
the President may, subject to the provisions of section 1415 of the 
Supplemental Appropriation Act, 1953 (31 U.S.C. 724), use foreign 
currencies accruing to the United States Government under the 
Agricultural Trade Development and Assistance Act of 1954 or any 
other law to provide to any foreign county (with its consent) assist
ance in the development and management of programs in that 
country which the Secretary determines to be necessary or useful 
for the conservation of any endangered species or threatened spe
cies listed by the Secretary pursuant to section 4 of this Act. The 
President shall provide assistance (which includes, but is not lim
ited to, the acquisition, by lease or otherwise, of lands, waters, or 
interests therein) to foreign countries under this section under such 
terms and conditions as he deems appropriate. Whenever foreign 
currencies are available for the provision of assistance under this 
section, such currencies shall be used in preference to funds appro
priated under the authority of section 15 of this Act. 

(b) ENCOURAGEMENT OF FOREIGN PROGRAMS.-ln order to 
carry out further the provisions of this Act, the Secretary, through 
the Secretary of State shall encourage-

(1) foreign countries to provide for the conservation of fish 
or wildlife and plants including endangered species and threat
ened species listed pursuant to section 4 of this Act; 

(2) the entering into of bilateral or multilateral agreements 
with foreign countries to provide for such conservation; and 

(3) foreign persons who directly or indirectly take fish or 
wildlife or plants in foreign countries or on the high seas for 
importation into the United States for commercial or other 
purposes to develop and carry out with such assistance as he 
may provide, conservation practices designed to enhance such 
fish or wildlife or plants and their habitat. 
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(c) PERSONNEL.-After consultation with the Secretary of State, 
the Secretary may-

(I) assign or otherwise make available any officer or em
ployee of his department for the purpose of cooperating with 
foreign countries and international organizations in developing 
personnel resources and programs which promote the conserva
tion of fish or wildlife or plants, and 

(2) conduct or provide financial assistance for the edu
cational training of foreign personnel, in this country or 
abroad, in fish, wildlife, or plant management, research and 
law enforcement and to render professional assistance abroad 
in such matters. 
(d) INVESTIGATIONS.-After consultation with the Secretary of 

State and the Secretary of the Treasury, as appropriate, the Sec
retary may conduct or cause to be conducted such law enforcement 
investigations and research abroad as he deems necessary to carry 
out the purposes of this Act. 

CONVENTION IMPLEMENTATION 

SEC. 8A. (16 U.S.C. 1537a] (a) MANAGEMENT AUTHORITY AND 
SCIENTIFIC AUTHORITY.-The Secretary of the Interior (hereinafter 
in this section referred to as the "Secretary") is designated as the 
Management Authority and the Scientific Authority for purposes of 
the Convention and the respective functions of each such Authority 
shall be carried out through the United States Fish and Wildlife 
Service. 

(b) MANAGEMENT AUTHORITY FUNCTIONS.-The Secretary shall 
do all things necessary and appropriate to carry out the functions 
of the Management Authority under the Convention. 

(c) SCIENTIFIC AUTHORITY FUNCTIONS.-(1) The Secretary shall 
do all things necessary and appropriate to carry out the functions 
of the Scientific Authority under the Convention. 

(2) The Secretary shall base the determinations and advice 
given by him under Article IV of the Convention with respect to 
wildlife upon the best available biological information derived from 
professionally accepted wildlife management practices; but is not 
required to make, or require any State to make, estimates of popu
lation size in making such determinations or giving such advice. 

(d) RESERVATIONS BY THE UNITED STATES UNDER CONVEN
TION.-If the United States votes against including any species in 
Appendix I or II of the Convention and does not enter a reservation 
pursuant to paragraph (3) of Article XV of the Convention with re
spect to that species, the Secretary of State, before the 90th day 
after the last day on which such a reservation could be entered, 
shall submit to the Committee on Merchant Marine and Fisheries 
of the House of Representatives, and to the Committee on the Envi
ronment and Public Works of the Senate, a written report setting 
forth the reasons why such a reservation was not entered. 

(e) WILDLIFE PRESERVATION IN WESTERN HEMISPHERE.-(1) 
The Secretary of the Interior (hereinafter in this subsection re
ferred to as the "Secretary"), in cooperation with the Secretary of 
State, shall act on behalf of, and represent, the United States in 
all regards as required by the Convention on Nature Protection and 
Wildlife Preservation in the Western Hemisphere (56 Stat. 1354, 
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T.S. 982, hereinafter in this subsection referred to as the "Western 
Convention"). In the discharge of these responsibilities, the Sec
retary and the Secretary of State shall consult with the Secretary 
of Agriculture, the Secretary of Commerce, and the heads of other 
agencies with respect to matters relating to or affecting their areas 
of responsibility. 

(2) The Secretary and the Secretary of State shall, in coopera
tion with the contracting parties to the Western Convention and, 
to the extent feasible and appropriate, with the participation of 
State agencies, take such steps as are necessary to implement the 
Western Convention. Such steps shall include, but not be limited 
to-

(A) cooperation with contracting parties and international 
organizations for the purpose of developing personnel resources 
and programs that will facilitate implementation of the West
ern Convention; 

(B) identification of those species of birds that migrate be
tween the United States and other contracting/arties, and the 
habitats upon which those species depend, an the implemen
tation of cooperative measures to ensure that such species will 
not become endangered or threatened; and 

(C) identification of measures that are necessary and ap
propriate to implement those provisions of the Western Con
vention which address the protection of wild plants. 
(3) No later than September 30, 1985, the Secretary and the 

Secretary of State shall submit a report to Congress describing 
those steps taken in accordance with the requirements of this sub
section and identifying the principal remaining actions yet nec
essary for comprehensive and effective implementation of the West
ern Convention. 

(4) The provisions of this subsection shall not be construed as 
affecting the authority, jurisdiction, or responsibility of the several 
States to manage, control, or regulate resident fish or wildlife 
under State law or regulations. 

PROHIBITED ACTS 

SEC. 9. [16 U.S.C. 1538] (a) GENERAL.-(!) Except as provided 
in sections 6(g)(2) and 10 of this Act, with respect to any endan
gered species of fish or wildlife listed pursuant to section 4 of this 
Act it is unlawful for any person subject to the jurisdiction of the 
United States to-

(A) import any such species into, or export any such spe
cies from the United States; 

(B) take any such species within the United States or the 
territorial sea of the United States; 

(C) take any such species upon the high seas; 
(D) possess, sell, deliver, carry, transport, or ship, by any 

means whatsoever, any such species taken in violation of sub
paragraphs (B) and (C); 

(E) deliver, receive, carry, transport, or ship in interstate 
or foreign commerce, by any means whatsoever and in the 
course of a commercial activity, any such species; 

(F) sell or offer for sale in interstate or foreign commerce 
any such species; or 
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(G) violate any regulation pertaining to such species or to 
any threatened species of fish or wildlife listed pursuant to sec
tion 4 of this Act and promulgated by the Secretary pursuant 
to authority provided by this Act. 
(2) Except as provided in sections 6(g)(2) and 10 of this Act, 

with respect to any endangered species of plants listed pursuant to 
section 4 of this Act, it is unlawful for any person subject to the 
jurisdiction of the United States to-

(A) import any such species into, or export any such spe
cies from, the United States; 

(B) remove and reduce to possession any such species from 
areas under Federal jurisdiction; maliciously damage or de
stroy any such species on any such area; or remove cut, dig up, 
or damage or destroy any such species on any other area in 
knowing violation of any law or regulation of any state or in 
the course of any violation of a state criminal trespass law; 

(C) deliver, receive, carry, transport, or ship in interstate 
or foreign commerce, by any means whatsoever and in the 
course of a commercial activity, any such species; 

(D) sell or offer for sale in interstate or foreign commerce 
any such species; or 

(E) violate any regulation pertaining to such species or to 
any threatened species of plants listed pursuant to section 4 of 
this Act and promulgated by the Secretary pursuant to author
ity provided by this Act. 
(b)(l) SPECIES HELD IN CAPTMTY OR CONTROLLED ENVIRON

MENT.-The provisions of subsections (a)(l)(A) and (a)(l)(G) of this 
section shall not apply to any fish or wildlife which was held in 
captivity or in a controlled environment on (A) December 28, 1973, 
or (B) the date of the publication in the Federal Register of a final 
regulation adding such fish or wildlife species to any list published 
pursuant to subsection (c) of section 4 of this Act: Provided, That 
such holding and any subsequent holding or use of the fish or wild
life as not in the course of a commercial activity. With respect to 
any act prohibited by subsections (a)(l)(A) and (a)(l)(G) of this sec
tion which occurs after a period of 180 days from (i) December 28, 
1973, or (ii) the date of publication in the Federal Register of a 
final regulation adding such fish or wildlife species to any list pub
lished pursuant to subsection (c) of section 4 of this Act, there shall 
be a rebuttable presumption that the fish or wildlife involved in 
such act is not entitled to the exemption contained in this sub
section. 

(2)(A) The provisions of subsections (a)(l) shall not apply to
(i) any raptor legally held in captivity or in a controlled en

vironment on the effective date of the Endangered Species Act 
Amendments of 1978; or 

(ii) any progeny of any raptor described in clause (i); until 
such time as any such raptor or progeny is intentionally re
turned to a wild state. 
(B) Any person holding any raptor or progeny described in sub

paragraph (A) must be able to demonstrate that the raptor or prog
eny does, in fact, qualify under the provisions of this paragraph, 
and shall maintain and submit to the Secretary, on request, such 
inventories, documentation, and records as the Secretary may by 
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regulation require as being reasonably appropriate to carry out the 
purposes of this paragraph. Such requirements shall not unneces
sarily duplicate the requirements of other rules and regulations 
promulgated by the Secretary. 

(c) VIOLATION OF CONVENTION.-(1) It is unlawful for any per
son subject to the jurisdiction of the United States to engage in any 
trade in any specimens contrary to the provisions of the Conven
tion, or to possess any specimens traded contrary to the provisions 
of the Convention, including the definitions of terms in article I 
thereof. 

(2) Any importation into the United States of fish or wildlife 
shall, if-

(A) such fish or wildlife is not an endangered species listed 
pursuant to section 4 of this Act but is listed in Appendix II 
of the Convention; 

(B) the taking and exportation of such fish or wildlife is 
not contrary to the provisions of the Convention and all other 
applicable requirements of the Convention have been satisfied; 

(C) the applicable requirements of subsection (d), (e), and 
(f) of this section have been satisfied; and 

(D) such importation is not made in the course of a com
mercial activity; 

be presumed to be an important not in violation of any provision 
of this Act or any regulation issued pursuant to this Act. 

(d) IMPORTS AND EXPORTS.-
(1) IN GENERAL.-It is unlawful for any person, without 

first having obtained permission from the Secretary, to engage 
in business-

(A) as an importer or exporter of fish or wildlife (other 
than shellfish and fishery products which (i) are not listed 
pursuant to section 4 of this Act as endangered species or 
threatened species, and (ii) are imported for purposes of 
human or animal consumption or taken in waters under 
the jurisdiction of the United States or on the high seas for 
recreational purposes) or plants; or 

(B) as an importer or exporter of any amount of raw 
or worked African elephant ivory. 
(2) REQUIREMENTS.-Any person required to obtain permis

sion under paragraph (1) of this subsection shall-
(A) keep such records as will fully and correctly dis

close each importation or exportation of fish, wildlife, 
plants, or African elephant ivory made by him and the 
subsequent disposition, made by him with respect to such 
fish, wildlife, plants, or ivory; 

(B) at all reasonable times upon notice by a duly au
thorized representative of the Secretary, afford such rep
resentative access to his place of business, an opportunity 
to examine his inventory of imported fish, wildlife, plants, 
or African elephant ivory and the records required to be 
kept under subparagraph (A) of this paragraph, and to 
copy such records; and 

(C) file such reports as the Secretary may require. 
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(3) REGULATIONS.-The Secretary shall prescribe such reg
ulations as are necessary and appropriate to carry out the pur
poses of this subsection. 

(4) RESTRICTION ON CONSIDERATION OF VALUE OF M10UNT 
OF AFRICAN ELEPHANT IVORY IMPORTED OR EXPORTED.-In 
granting permission under this subsection for importation or 
exportation of African elephant ivory, the Secretary shall not 
vary the requirements for obtaining such permission on the 
basis of the value or amount of ivory imported or exported 
under such permission. 
(e) REPORTS.-It is unlawful for any person importing or ex

porting fish or wildlife (other than shellfish and fishery products 
which (1) are not listed pursuant to section 4 of this Act as endan
gered or threatened species, and (2) are imported for purposes of 
human or animal consumption or taken in waters under the juris
diction of the United States or on the high seas for recreational 
purposes) or plants to fail to file any declaration or report as the 
Secretary deems necessary to facilitate enforcement of this Act or 
to meet the obligations of the Convention. 

(f) DESIGNATION OF PORTS.-(1) It is unlawful for any person 
subject to the jurisdiction of the United States to import into or ex
port from the United States any fish or wildlife (other than shell
fish and fishery products which (A) are not listed pursuant to sec
tion 4 of this Act as endangered species or threatened species, and 
(B) are imported for purposes of human or animal consumption or 
taken in waters under the jurisdiction of the United States or on 
the high seas for recreational purposes) or plants, except at a port 
of ports designated by the Secretary of the Interior. For the pur
poses of facilitating enforcement of this Act and reducing the costs 
thereof, the Secretary of the Interior, with approval of the Sec
retary of the Treasury and after notice and opportunity for public 
hearing, may, by regulation, designate ports and change such des
ignations. The Secretary of the Interior, under such terms and con
ditions as he may prescribe, may permit the importation or expor
tation at nondesignated ports in the interest of the health or safety 
of the fish or wildlife or plants, or for other reasons if, in his discre
tion, he deems it appropriate and consistent with the purpose of 
this subsection. 

(2) Any port designated by the Secretary of the Interior under 
the authority of section 4(d) of the Act of December 5, 1969 (16 
U.S.C. 666cc-4(d), shall, if such designation is in effect on the day 
before the date of the enactment of this Act, be deemed to be a port 
designated by the Secretary under paragraph (1) of this subsection 
until such time as the Secretary otherwise provides. 

(g) VIOLATIONS.-It is unlawful for any person subject to the 
jurisdiction of the United States to attempt to commit, solicit an
other to commit, or cause to be committed, any offense defined in 
this section. 

EXCEPTIONS 

SEC. 10. (16 u.s.c. 1539) (a) PERMITS.-(1) The Secretary may 
permit, under such terms and conditions as he shall prescribe-

(A) any act otherwise prohibited by section 9 for scientific 
purposes or to enhance the propagation or survival of the af-
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fected species, including, but not limited to, acts necessary for 
the establishment and maintenance of experimental popu
lations pursuant subsection (j); or 

(B) any taking otherwise prohibited by section 9(a)(l)(B) if 
such taking is incidental to, and not the purpose of, the car
rying out of an otherwise lawful activity. 
(2)(A) No permit may be issued by the Secretary authorizing 

any taking referred to in paragraph (l)(B) unless the applicant 
therefor submits to the Secretary a conservation plan that 
specifies-

(i) the impact which will likely result from such taking; 
(ii) what steps the applicant will take to minimize and 

mitigate such impacts, and the funding that will be available 
to implement such steps; 

(iii) what alternative actions to such taking the applicant 
considered and the reasons why such alternatives are not 
being utilized; and 

(iv) such other measures that the Secretary may require as 
being necessary or appropriate for purposes of the plan. 
(B) If the Secretary finds, after opportunity for public com

ment, with respect to a permit application and the related con
servation plan that-

(i) the taking will be incidental; 
(ii) the applicant will, to the maximum extent practicable, 

minimize and mitigate the impacts of such taking; 
(iii) the applicant will ensure that adequate funding for 

the plan will be provided; 
(iv) the taking will not appreciably reduce the likelihood of 

the survival and recovery of the species in the wild; and 
(v) the measures, if any, required under subparagraph 

(A)(iv) will be met; 
and he has received such other assurances as he may require that 
the plan will be implemented, the Secretary shall issue the permit. 
The permit shall contain such terms and conditions as the Sec
retary deems necessary or appropriate to carry out the purposes of 
this paragraph, including, but not limited to, such reporting re
quirements as the Secretary deems necessary for determining 
whether such terms and conditions are being complied with. 

(C) The Secretary shall revoke a permit issued under this 
paragraph if he finds that the permittee is not complying with the 
terms and conditions of the permit. 

(b) HARDSHIP EXEMPTIONS.-(1) If any person enters into a 
contract with respect to a species of fish or wildlife or plant before 
the date of the publication in the Federal Register of notice of con
sideration of that species as an endangered species and the subse
quent listing of that species as an endangered species pursuant to 
section 4 of this Act will cause undue hardship to such person 
under the contract, the Secretary, in order to minimize such hard
ship, may exempt such person from the application of section 9(a) 
of this Act to the extent the Secretary deems appropriate if such 
person applies to him for such exemption and includes with such 
application such information as the Secretary may require to prove 
such hardship; except that (A) no such exemption shall be for a du
ration of more than one year from the date of publication in the 
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Federal Register of notice of consideration of the species concerned, 
or shall apply to a quantity of fish or wildlife or plants in excess 
of that specified by the Secretary; (B) the one-year period for those 
species of fish or wildlife listed by the Secretary as endangered 
prior to the effective date of this Act shall expire in accordance 
with the terms of section 3 of the Act of December 5, 1969 (83 Stat. 
275); and (C) no such exemption may be granted for the importa
tion or exportation of a specimen listed in Appendix I of the Con
vention which is to be used in a commercial activity. 

(2) As used in this subsection, the term "undue economic hard
ship" shall include, but not be limited to: 

(A) substantial economic loss resulting from inability 
caused by this Act to perform contracts with respect to species 
of fish and wildlife entered into prior to the date of publication 
in the Federal Register of a notice of consideration of such spe
cies as an endangered species; 

(B) substantial economic loss to persons who, for the year 
prior to the notice of consideration of such species as an endan
gered species, derived a substantial portion of their income 
from the lawful taking of any listed species, which taking 
would be made unlawful under this Act; or 

(C) curtailment of subsistence taking made unlawful under 
this Act by persons (i) not reasonably able to secure other 
sources of subsistence; and (ii) dependent to a substantial ex
tent upon hunting and fishing for subsistence; and (iii) who 
must engage in such curtailed taking for subsistence purposes. 
(3) The Secretary may make further requirements for a show-

ing of undue economic hardship as he deems fit. Exceptions grant
ed under this section may be limited by the Secretary in his discre
tion as to time, area, or other factor of applicability. 

(c) NOTICE AND REVIEW.-The Secretary shall publish notice in 
the Federal Register of each application for an exemption or permit 
which is made under this section. Each notice shall invite the sub
mission from interested parties, within thirty days after the date 
of the notice, of written data, views, or arguments with respect to 
the application; except that such thirty-day period may be waived 
by the Secretary in an emergency situation where the health or life 
of an endangered animal is threatened and no reasonable alter
native is available to the applicant, but notice of any such waiver 
shall be published by the Secretary in the Federal Register within 
ten days following the issuance of the exemption or permit. Infor
mation received by the Secretary as part of any application shall 
be available to the public as a matter of public record at every 
stage of the proceeding. 

(d) PERMIT AND EXEMPTION P0LICY.-The Secretary may grant 
exceptions under subsections (a)(l)(A) and (b) of this section only 
if he finds and publishes his finding in the Federal Register that 
(1) such exceptions were applied for in good faith, (2) if granted and 
exercised will not operate to the disadvantage of such endangered 
species, and (3) will be consistent with the purposes and policy set 
forth in section 2 of this Act. 

(e) ALAsKA NATIVES.-(1) Except as provided in paragraph (4) 
of this subsection the provisions of this Act shall not apply with re
spect to the taking of any endangered species or threatened spe-
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cies, or the importation of any such species taken pursuant to this 
section, by-

(A) any Indian, Aleut, or Eskimo who is an Alaskan Native 
who resides in Alaska; or 

(B) any non-native permanent resident of an Alaska native 
village; 

if such taking is primarily for subsistence purposes. Non-edible by
products of species taken pursuant to this section may be sold in 
interstate commerce when made into authentic native articles of 
handicrafts and clothing; except that the provisions of this sub
section shall not apply to any non-native resident of an Alaskan 
native village found by the Secretary to be not primarily dependent 
upon the taking of fish and wildlife for consumption or for the cre
ation and sale of authentic native articles of handicrafts and cloth
ing. 

(2) Any taking under this subsection may not be accomplished 
in a wasteful manner. 

(3) As used in this subsection-
(i) The term "subsistence" includes selling any edible por

tion of fish or wildlife in native villages and towns in Alaska 
for native consumption within native villages or towns; and 
1 (ii) The term "authentic native articles of handicrafts and 

clothing'' means items composed wholly or in some significant re
spect to natural materials, and which are produced, decorated or 
fashioned in the exercise of traditional native handicrafts without 
the use of pantographs, multiple carvers, or other mass copying de
vices. Traditional native handicrafts include, but are not limited to, 
weaving, carving, stitching, sewing, lacing, beading, drawing, and 
painting. 

(4) Notwithstanding the provisions of paragraph (1) of this sub
section, whenever the Secretary determines that any species of fish 
or wildlife which is subject to taking under the provisions of this 
subsection is an endangered species or threatened species, and that 
such taking materially and negatively affects the threatened or en
dangered species, he may prescribe regulations upon the taking of 
such species by any such Indian, Aleut, Eskimo, or non-native 
Alaskan resident of an Alaskan native village. Such regulations 
may be established with reference to species, geographical descrip
tion of the area included, the season for taking, or any other factors 
related to the reason for establishing such regulations and con
sistent with the policy of this Act. Such regulations shall be pre
scribed after a notice and hearings in the affected judicial districts 
of Alaska and as otherwise required by section 103 of the Marine 
Mammal Protection Act of 1972, and shall be removed as soon as 
the Secretary determines that the need for their impositions has 
disappeared. 

(t)( 1) As used in this subsection-
(A) The term "pre-Act endangered species part" means-

(i) any sperm whale oil, including derivatives thereof, 
which was lawfully held within the United States on De
cember 28, 1973, in the course of a commercial activity; or 

1 So in law. Section 10(e)(3){ii) of the Endangered Species Act of 1973 paragraph indention 
is incorrect. Indention should be same as 10(e)(3J(i) 
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(ii) any finished scrimshaw product, if such product or 
the raw material for such product was lawfully held within 
the United States on December 28, 1973, in the course of 
a commercial activity. 
(B) The term "scrimshaw product" means any art form 

which involves the substantial etching or engraving of designs 
upon, or the substantial carving of figures, patterns, or designs 
from, any bone or tooth of any marine mammal of the order 
Cetacea. For purposes of this subsection, polishing or the add
ing of minor superficial markings does not constitute substan
tial etching, engraving, or carving. 
(2) The Secretary, pursuant to the provisions of this subsection, 

may exempt, if such exemption is not in violation of the Conven
tion, any pre-Act endangered species part from one or more of the 
following prohibitions. 

(A) The prohibition on exportation from the United States 
set forth in section 9(a)(l)(A) of this Act. 

(B) Any prohibition set forth in section 9(a)(l) (E) or (F) of 
this Act. 
(3) Any person seeking an exemption described in paragraph 

(2) of this subsection shall make application therefor to the Sec
retary in such form and manner as he shall prescribe, but no such 
application may be considered by the Secretary unless the 
application-

(A) is received by the Secretary before the close of the one
year period beginning on the date on which regulations pro
mulgated by the Secretary to carry out this subsection first 
take effect; 

(B) contains a complete and detailed inventory of all pre
Act endangered species parts for which the applicant seeks ex
emption; 

(C) is accompanied by such documentation as the Sec
retary may require to prove that any endangered species part 
or product claimed by the applicant to be a pre-Act endangered 
species part is in fact such a part; and 

(D) contains such other information as the Secretary 
deems necessary and appropriate to carry out the purposes of 
this subsection. 
(4) If the Secretary approves any application for exemption 

made under this subsection, he shall issue to the applicant a cer
tificate of exemption which shall specify-

(A) any prohibition in section 9(a) of this Act which is ex
empted; 

(B) the pre-Act endangered species parts to which the ex
emption applies; 

(C) the period of time during which the exemption is in ef
fect, but no exemption made under this subsection shall have 
force and effect after the close of the three-year period begin
ning on the date of issuance of the certificate unless such ex
emption is renewed under paragraph (8); and 

(D) any term or condition prescribed pursuant to para
graph (5) (A) or (B), or both, which the Secretary deems nec
essary or appropriate. 
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(5) The Secretary shall prescribe such regulations as he deems 
necessary and appropriate to carry out the purposes of this sub
section. Such regulations may set forth-

(A) terms and conditions which may be imposed on appli
cants for exemptions under this subsection (including, but not 
limited to, requirements that applicants register, inventories, 
keep complete sales records, permit duly authorized agents of 
the Secretary to inspect such inventories and records, and peri
odically file appropriate reports with the Secretary); and 

(B) terms and conditions which may be imposed on any 
subsequent purchaser of any pre-Act endangered species part 
covered by an exemption granted under this subsection; 

to insure that any such part so exempted is adequately accounted 
for and not disposed of contrary to the provisions of this Act. No 
regulation prescribed by the Secretary to carry out the purposes of 
this subsection shall be subject to section 4(f)(2)(A)(i) of this Act. 

(6)(A) Any contract for the sale of pre-Act endangered species 
parts which is entered into by the Administrator of General Serv
ices prior to the effective date of this subsection and pursuant to 
the notice published in the Federal Register on January 9, 1973, 
shall not be rendered invalid by virtue of the fact that fulfillment 
of such contract may be prohibited under section 9(a)(l)(F). 

(B) In the event that this paragraph is held invalid, the valid
ity of the remainder of the Act, including the remainder of this sub
section, shall not be affected. 

(7) Nothing in this subsection shall be construed to-
(A) exonerate any person from any act committed in viola

tion of paragraphs (l)(A), (l)(E), or (l)(F) of section 9(a) prior 
to the date of enactment of this subsection; or 

(B) immunize any person from prosecution for any such 
act. 
(8)(A)(i) Any valid certificate of exemption which was renewed 

after October 13, 1982, and was in effect on March 31, 1988, shall 
be deemed to be renewed for a 6-month period beginning on the 
date of enactment of the Endangered Species Act Amendments of 
1988. Any person holding such a certificate may apply to the Sec
retary for one additional renewal of such certificate for a period not 
to exceed 5 years beginning on the date of such enactment. 

(B) If the Secretary approves any application for renewal of an 
exemption under this paragraph, he shall issue to the applicant a 
certificate of renewal of such exemption which shall provide that 
all terms, conditions, prohibitions, and other regulations made ap
plicable by the previous certificate shall remain in effect during the 
period of the renewal. 

(C) No exemption or renewal of such exemption made under 
this subsection shall have force and effect after the expiration date 
of the certificate of renewal of such exemption issued under this 
paragraph. 

(D) No person may, after January 31, 1984, sell or offer for 
sale in interstate or foreign commerce, and pre-Act finished scrim
shaw product unless such person holds a valid certificate of exemp
tion issued by the Secretary under this subsection, and unless such 
product or the raw material for such product was held by such per
son on October 13, 1982. 
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(g) In connection with any action alleging a violation of section 
9, any person claiming the benefit of any exemption or permit 
under this Act shall have the burden of proving that the exemption 
or permit is applicable, has been granted, and was valid and in 
force at the time of the alleged violation. 

(h) CERTAIN ANTIQUE ARTICLES.-(!) Sections 4(d), 9(a), and 
9(c) do not apply to any article which-

(A) is not less than 100 years of age; 
(B) is composed in whole or in part of any endangered spe

cies or threatened species listed under section 4; 
(C) has not been repaired or modified with any part of any 

such species on or after the date of the enactment of this Act; 
and 

(D) is entered at a port designated under paragraph (3). 
(2) Any person who wishes to import an article under the ex

ception provided by this subsection shall submit to the customs of
ficer concerned at the time of entry of the article such documenta
tion as the Secretary of the Treasury, after consultation with the 
Secretary of the Interior, shall by regulation require as being nec
essary to establish that the article meets the requirements set 
forth in paragraph (1) (A), (B), and (C). 

(3) The Secretary of the Treasury, after consultation with the 
Secretary of the Interior, shall designate one port within each cus
toms region at which articles described in paragraph (1) (A), (B), 
and (C) must be entered into the customs territory of the United 
States. 

(4) Any person who imported, after December 27, 1973, and on 
or before the date of the enactment of the Endangered Species Act 
Amendments of 1978, any article described in paragraph (1) 
which-

(A) was not repaired or modified after the date of importa
tion with any part of any endangered species or threatened 
species listed under section 4; 

(B) was forfeited to the United States before such date of 
the enactment, or is subject to forfeiture to the United States 
on such date of enactment, pursuant to the assessment of a 
civil penalty under section 11; and 

(C) is in the custody of the United States on such date of 
enactment; 

may, before the close of the one-year period beginning on such date 
of enactment make application to the Secretary for return of the 
article. Application shall be made in such form and manner, and 
contain such documentation, as the Secretary prescribes. If on the 
basis of any such application which is timely filed, the Secretary 
is satisfied that the requirements of this paragrafh are met with 
respect to the article concerned, the Secretary shal return the arti
cle to the applicant and the importation of such article shall, on 
and after the date of return, be deemed to be a lawful importation 
under this Act. 

(i) NONCOMMERCIAL TRANSSHIPMENTS.-Any importation into 
the United States of fish or wildlife shall, if-

(1) such fish or wildlife was lawfully taken and exported 
from the country of origin and country of reexport, if any; 
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(2) such fish or wildlife is in transit or transshipment 
through any place subject to the jurisdiction of the United 
States en route to a country where such fish or wildlife may 
be lawfully imported and received; 

(3) the exporter or owner of such fish or wildlife gave ex
plicit instructions not to ship such fish or wildlife through any 
place subject to the jurisdiction of the United States, or did all 
that could have reasonably been done to prevent trans
shipment, and the circumstances leading to the transshipment 
were beyond the exporter's or owner's control; 

(4) the applicable requirements of the Convention have 
been satisfied; and 

(5) such importation is not made in the course of a com-
mercial activity, 

be an importation not in violation of any provision of this Act or 
any regulation issued pursuant to this Act while such fish or wild
life remains in the control of the United States Customs Service. 

(j) EXPERIMENTAL POPULATIONS.-(!) For purposes of this sub
section, the term "experimental population" means any population 
(including any offspring arising solely therefrom) authorized by the 
Secretary for release under paragraph (2), but only when, and at 
such times as, the population is wholly separate geographically 
from nonexperimental populations of the same species. 

(2)(A) The Secretary may authorize the release (and the re
lated transportation) of any population (including eggs, propagules, 
or individuals) of an endangered species or a threatened species 
outside the current range of such species if the Secretary deter
mines that such release will further the conservation of such spe
cies. 

(B) Before authorizing the release of any population under sub
paragraph (A), the Secretary shall by regulation identify the popu
lation and determine, on the basis of the best available informa
tion, whether or not such population is essential to the continued 
existence of an endangered species or a threatened species. 

(C) For the purposes of this Act, each member of an experi
mental population shall be treated as a threatened species; except 
that-

(i) solely for purposes of section 7 (other than subsection 
(a)(l) thereof), an experimental population determined under 
subparagraph (B) to be not essential to the continued existence 
of a species shall be treated, except when it occurs in an area 
within the National Wildlife Refuge System or the National 
Park System, as a species proposed to be listed under section 
4;and 

(ii) critical habitat shall not be designated under this Act 
for any experimental population determined under subpara
graph (B) to be not essential to the continued existence of a 
species. 
(3) The Secretary, with respect to population of endangered 

species or threatened species that the Secretary authorized, before 
the date of the enactment of this subsection, for release in geo
graphical areas separate from the other populations of such spe
cies, shall determine by regulation which of such populations are 
an experimental population for the purposes of this subsection and 
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whether or not each is essential to the continued existence of an 
endangered species or a threatened species. 

PENALTIES AND ENFORCEMENT 

SEC. 11. [16 u.s.c. 1540] (a) CIVIL PENALTIES.-(1) Any per
son who knowingly violates, and any person engaged in business 
as an importer or exporter of fish, wildlife, or plants who violates, 
any provision of this Act, or any provision of any permit or certifi
cate issued hereunder, or of any regulation issued in order to im
plement subsection (a)(l)(A), (B), (C), (D), (E), or (F), (a)(2(A), (B), 
(C), or (D), (c), (d), (other than regulation relating to recordkeeping 
or filing or reports), (f), or (g) of section 9 of this Act, may be as
sessed a civil penalty by the Secretary of not more than $25,000 
for each violation. Any person who knowingly violates, and any per
son engaged in business as an importer or exporter of fish, wildlife, 
or plants who violates, any provision of any other regulation issued 
under this Act may be assessed a civil penalty by the Secretary of 
not more than $12,000 for each such violation. Any person who oth
erwise violates any provision of this Act, or any regulation, permit, 
or certificate issued hereunder, may be assessed a civil penalty by 
the Secretary of not more than $500 for each such violation. No 
penalty may be assessed under this subsection unless such person 
is given notice and opportunity for a hearing with respect to such 
violation. Each violation shall be a separate offense. Any such civil 
penalty may be remitted or mitigated by the Secretary. Upon any 
failure to pay a penalty assessed under this subsection, the Sec
retary may request the Attorney General to institute a civil action 
in a district court of the United States for any district in which 
such person is found, resides, or transacts business to collect the 
penalty and such court shall have jurisdiction to hear and decide 
any such action. The court shall hear such action on the record 
made before the Secretary and shall sustain his action if it is sup
ported by substantial evidence on the record considered as a whole. 

(2) Hearings held during proceedings for the assessment of 
civil penalties by paragraph (1) of this subsection shall be con
ducted in accordance with section 554 of title 5, United States 
Code. The Secretary may issue subpoenas for the attendance and 
testimony of witnesses and the production of relevant papers, 
books, and documents, and administer oaths. Witnesses summoned 
shall be paid the same fees and mileage that are paid to witnesses 
in the courts of the United States. In case of contumacy or refusal 
to obey a subpoena served upon any person pursuant to this para
graph, the district court of the United States for any district in 
which such person is found or resides or transacts business, upon 
application by the United States and after notice to such person, 
shall have jurisdiction to issue an order requiring such person to 
appear and give testimony before the Secretary or to appear and 
produce documents before the Secretary, or both, and any failure 
to obey such order of the court may be punished by such court as 
a contempt thereof. 

(3) Notwithstanding any other provision of this Act, no civil 
penalty shall be imposed if it can be shown by a preponderance of 
the evidence that the defendant committed an act based on a good 
faith belief that he was acting to protect himself or herself, a mem-
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her of his or her family, or any other individual from bodily harm, 
from any endangered or threatened species. 

(b) CRIMINAL VIOLATIONS.-(!) Any person who knowingly vio
lates any provision of this Act, of any permit or certificate issued 
hereunder, or of any regulation issued in order to implement sub
section (a)(l)(A), (B), (C), (D), (E), or (F); (a)(2)(A), (B), (C), or (D), 
(c), (d) (other than a regulation relating to recordkeeping, or filing 
of reports), (f), or (g) of section 9 of this Act shall, upon conviction, 
be fined not more than $50,000 or imprisoned for not more than 
one year, or both. Any person who knowingly violates any provision 
of any other regulation issued under this Act shall, upon convic
tion, be fined not more than $25,000 or imprisoned for not more 
than six months, or both. 

(2) The head of any Federal agency which has issued a lease, 
license, permit, or other agreement authorizing a person to import 
or export fish, wildlife, or plants, or to operate a quarantine station 
for imported wildlife, or authorizing the use of Federal lands, in
cluding grazing of domestic livestock, to any person who is con
victed of a criminal violation of this Act or any regulation, permit, 
or certificate issued hereunder may immediately modify, suspend, 
or revoke each lease, license, permit, or other agreement. The Sec
retary shall also suspend for a period of up to one year, or cancel, 
any Federal hunting or fishing permits or stamps issued to any 
person who is convicted of a criminal violation of any provision of 
this Act or any regulation, permit, or certificate issued hereunder. 
The United States shall not be liable for the payments of any com
pensation, reimbursement, or damages in connection with the 
modification, suspension, or revocation of any leases, licenses per
mits stamps, or other agreements pursuant to this section. 

(3) Notwithstanding any other provision of this Act, it shall be 
a defense to prosecution under this subsection if the defendant 
committed the offense based on a good faith belief that he was act
ing to protect himself or herself, a member of his or her family, or 
any other individual, from bodily harm from any endangered or 
threatened species. 

(c) DISTRICT COURT JURISDICTION.-The several district courts 
of the United States; including the courts enumerated in section 
460 of title 28, United States Code, shall have jurisdiction over any 
actions arising under this Act. For the purpose of this Act, Amer
ican Samoa shall be included within the judicial district of the Dis
trict Court of the United States for the District of Hawaii. 

(d) REWARDS AND CERTAIN INCIDENTAL EXPENSES.-The Sec
retary or the Secretary of the Treasury shall pay, from sums re
ceived as penalties, fines, or forfeitures of property for any viola
tions of this chapter or any regulation issued hereunder (1) a re
ward to any person who furnishes information which leads to an 
arrest, a criminal conviction, civil penalty assessment, or forfeiture 
of property for any violation of this chapter or any regulation 
issued hereunder, and (2) the reasonable and necessary costs in
curred by any person in providing temporary care for any fish, 
wildlife, or plant pending the disposition of any civil or criminal 
proceeding alleging a violation of this chapter with respect to that 
fish, wildlife, or plant. The amount of the reward, if any, is to be 
designated by the Secretary or the Secretary of the Treasury, as 
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appropriate. Any officer or employee of the United States or any 
State or local government who furnishes information or renders 
service in the performance of his official duties is ineligible for pay
ment under this subsection. Whenever the balance of sums received 
under this section and section 6(d) of the Act of November 16, 1981 
(16 U.S.C. 3375(d)) as penalties or fines, or from forfeitures of prop
erty, exceed $500,000, the Secretary of the Treasury shall deposit 
an amount equal to such excess balance in the cooperative endan
gered species conservation fund established under section 6(i) of 
this Act. 

(e) ENFORCEMENT.-(1) The provisions of this Act and any reg
ulations or permits issued pursuant thereto shall be enforced by 
the Secretary, the Secretary of the Treasury, or the Secretary of 
the Department in which the Coast Guard is operating, or all such 
Secretaries. Each such Secretary may utilize by agreement, with or 
without reimbursement, the personnel, services, and facilities of 
any other Federal agency or any State agency for purposes of en
forcing this Act. 

(2) The judges of the district courts of the United States and 
the United States magistrates may within their respective jurisdic
tions, upon proper oath or affirmation showing probable cause, 
issue such warrants or other process as may be required for en
forcement of this Act and any regulation issued thereunder. 

(3) Any person authorized by the Secretary, the Secretary of 
the Treasury, or the Secretary of the Department in which the 
Coast Guard is operating, to enforce this Act may detain for inspec
tion and inspect any package, crate, or other container, including 
its contents, and all accompanying documents, upon importation or 
exportation. Such persons may make arrests without a warrant for 
any violation of this Act if he has reasonable grounds to believe 
that the person to be arrested is committing the violation in his 
presence or view and may execute and serve any arrest warrant, 
search warrant, or other warrant or civil or criminal process issued 
by any officer or court of competent jurisdiction for enforcement of 
this Act. Such person so authorized may search and seize, with or 
without a warrant, as authorized by law. Any fish, wildlife, prop
erty, or item so seized shall be held by any person authorized by 
the Secretary, the Secretary of the Treasury, or the Secretary of 
the Department in which the Coast Guard is operating pending 
disposition of civil or criminal proceedings, or the institution of an 
action in rem for forfeiture of such fish, wildlife, property, or item 
pursuant to paragraph (4) of the subsection; except that the Sec
retary may, in lieu of holding such fish, wildlife, property, or item, 
permit the owner or consignee to post a bond or other surety satis
factory to the Secretary, but upon forfeiture of any such property 
to the United States, or the abandonment or waiver of any claim 
to any such property, it shall be disposed of (other than by sale to 
the general public) by the Secretary in such a manner, consistent 
with the purposes of this Act, as the Secretary shall by regulation 
prescribe. 

(4)(A) All fish or wildlife or plants taken, possessed, sold, pur
chased, offered for sale or purchase, transported, delivered, re
ceived, carried, shipped, exported, or imported contrary to the pro
visions of this Act, any regulation made pursuant thereto, or any 
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permit or certificate issued hereunder shall be subject to forfeiture 
to the United States. 

(B) All guns, traps, nets, and other equipment, vessels, vehi
cles, aircraft, and other means of transportation used to aid the 
taking, possessing, selling, purchasing, offering for sale or pur
chase, transporting, delivering, receiving, carrying, shipping, ex
porting, or importing of any fish or wildlife or plants in violation 
of this Act, any regulation made pursuant thereto, or any permit 
or certificate issued thereunder shall be subject to forfeiture to the 
United States upon conviction of a criminal violation pursuant to 
section ll(b)(l) of this Act. 

(5) All provisions of law relating to the seizure, forfeiture, and 
condemnation of a vessel for violation of the customs laws, the dis
position of such vessel or the proceeds from the sale thereof, and 
the remission or mitigation of such forfeiture, shall apply to the 
seizures and forfeitures incurred, or alleged to have been incurred, 
under the provisions of this Act, insofar as such provisions of law 
are applicable and not inconsistent with the provisions of this Act; 
except that all powers, rights, and duties conferred or imposed by 
the customs laws upon any officer or employee of the Treasury De
partment shall, for the purposes of this Act, be exercised or per
formed by the Secretary or by such persons as he may designate. 

(6) The Attorney General of the United States may seek to en
join any person who is alleged to be in violation of any provision 
of this Act or regulation issued under authority thereof. 

(f) REGULATIONS.-The Secretary, the Secretary of the Treas
ury, and the Secretary of the Department in which the Coast 
Guard is operating, are authorized to promulgate such regulations 
as may be appropriate to enforce this Act, and charge reasonable 
fees for expenses to the Government connected with permits or cer
tificates authorized by this Act including processing applications 
and reasonable inspections, and with the transfer, board, handling, 
or storage of fish or wildlife or plants and evidentiary items seized 
and forfeited under this Act. All such fees collected pursuant to this 
subsection shall be deposited in the Treasury to the credit of the 
appropriation which is current and chargeable for the cost of fur
nishing the services. Appropriated funds may be expended pending 
reimbursement from parties in interest. 

(g) CITIZEN SUITS.-(1) Except as provided in paragraph (2) of 
this subsection any person may commence a civil suit on his own 
behalf-

(A) to enjoin any person, including the United States and 
any other governmental instrumentality or agency (to the ex
tent permitted by the eleventh amendment to the Constitu
tion), who is alleged to be in violation of any provision of this 
Act or regulation issued under the authority thereof; or 

(B) to compel the Secretary to apply, pursuant to section 
6(g)(2)(B)(ii) of this Act, the prohibitions set forth in or author
ized pursuant to section 4(d) or section 9(a)(l)(B) of this Act 
with respect to the taking of any resident endangered species 
or threatened species within any State; or 

(C) against the Secretary where there is alleged a failure 
of the Secretary to perform any act or duty under section 4 
which is not discretionary with the Secretary. 
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The district courts shall have jurisdiction, without regard to the 
amount in controversy or the citizenship of the parties, to enforce 
any such provision or regulation or to order the Secretary to per
form such act or duty, as the case may be. In any civil suit com
menced under subparagraph (B) the district court shall compel the 
Secretary to apply the prohibition sought if the court finds that the 
allegation that an emergency exists is supported by substantial evi
dence. 

(2)(A) No action may be commenced under subparagraph (l)(A) 
of this section-

(i) prior to sixty days after written notice of the violation 
has been given to the Secretary, and to any alleged violator of 
any such provision or regulation; 

(ii) if the Secretary has commenced action to impose a pen
alty pursuant to subsection (a) of this section; or 

(iii) if the United States has commenced and is diligently 
prosecuting a criminal action in a court of the United States 
or a State to redress a violation of any such provision or regu
lation. 
(B) No action may be commenced under subparagraph (l)(B) of 

this section-
(i) prior to sixty days after written notice has been given 

to the Secretary setting forth the reasons why an emergency 
is thought to exist with respect to an endangered species or a 
threatened species in the State concerned; or 

(ii) if the Secretary has commenced and is diligently pros
ecuting action under section 6(g)(2)(B)(ii) of this Act to deter
mine whether any such emergency exists. 
(C) No action may be commenced under subparagraph (l)(C) of 

this section prior to sixty days after written notice has been given 
to the Secretary; except that such action may be brought imme
diately after such notification in the case of an action under this 
section respecting an emergency posing a significant risk to the 
well-being of any species of fish or wildlife or plants. 

(3)(A) Any suit under this subsection may be brought in the ju
dicial district in which the violation occurs. 

(B) In any such suit under this subsection in which the United 
States is not a party, the Attorney General, at the request of the 
Secretary, may intervene on behalf of the United States as a mat
ter of right. 

(4) The court, in issuing any final order in any suit brought 
pursuant to paragraph (1) of this subsection, may award costs of 
litigation (including reasonable attorney and expert witness fees) to 
any party, whenever the court determines such award is appro
priate. 

(5) The injunctive relief provided by this subsection shall not 
restrict any right which any person (or class of persons) may have 
under any statute or common law to seek enforcement of any 
standard or limitation or to seek any other relief (including relief 
against the Secretary or a State agency). 

(h) COORDINATION WITH OTHER LAws.-The Secretary of Agri
culture and the Secretary shall provide for appropriate coordina
tion of the administration of this Act with the administration of the 
animal quarantine laws (21 U.S.C. 101-105, lll-135b, and 612-
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614) and section 306 of the Tariff Act of 1930 (19 U.S.C. 1306). 
Nothing in this Act or any amendment made by this Act shall be 
construed as superseding or limiting in any manner the functions 
of the Secretary of Agriculture under any other law relating to pro
hibited or restricted importations or possession of animals and 
other articles and no proceeding or determination under this Act 
shall preclude any proceeding or be considered determinative of 
any issue of fact or law in any proceeding under any Act adminis
tered by the Secretary of Agriculture. Nothing in this Act shall be 
construed as superseding or limiting in any manner the functions 
and responsibilities of the Secretary of the Treasury under the Tar
iff Act of 1930, including, without limitation, section 527 of that Act 
(19 U.S.C. 1527), relating to the importation of wildlife taken, 
killed, possessed, or exported to the United States in violation of 
the laws or regulations of a foreign country. 

ENDANGERED PLANTS 

SEC. 12. (16 U.S.C. 1541] The Secretary of the Smithsonian 
Institution, in conjunction with other affected agencies, is author
ized and directed to review (1) species of plants which are now or 
may become endangered, or threatened and (2) methods of ade
quately conserving such species, and to report to Congress, within 
one year after the date of the enactment of this Act, the results of 
such review including recommendations for new legislation or the 
amendment of existing legislation. 

CONFORMING AMENDMENTS 

SEC. 13. [Section 13 consists of amendments to other Acts.] 

REPEALER 

SEC. 14. [Section 14 consists of repeals of provisions of law.] 

AUTHORIZATION OF APPROPRIATIONS 

SEC. 15. (16 U.S.C. 1542] (a) IN GENERAL.-Except as pro
vided in subsection (b), (c), and (d), there are authorized to be 
appropriated-

(!) not to exceed $35,000,000 for fiscal year 1988, 
$36,500,000 for fiscal year 1989, $38,000,000 for fiscal year 
1990, $39,500,000 for fiscal year 1991, and $41,500,000 for fis
cal year 1992 to enable the Department of the Interior to carry 
out such functions and responsibilities as it may have been 
given under this Act; 

(2) not to exceed $5,750,000 for fiscal year 1988, 
$6,250,000 for each of fiscal years 1989 and 1990, and 
$6,750,000 for each of fiscal year 1991 and 1992 to enable the 
Department of Commerce to carry out such functions and re
sponsibilities as it may have been given under this Act; and 

(3) not to exceed $2,200,000 for fiscal year 1988, 
$2,400,000 for each of fiscal years 1989 and 1990, and 
$2,600,000 for each of fiscal years 1991 and 1992, to enable the 
Department of Agriculture to carry out its functions and re
sponsibilities with respect to the enforcement of this Act and 
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the Convention which pertain to the importation or exportation 
of plants. 
(b) EXEMPTIONS FROM ACT.-There are authorized to be appro

priated to the Secretary to assist him and the Endangered Species 
Committee in carrying out their functions under sections 1 7 (e), (g), 
and (h) not to exceed $600,000 for each of fiscal years 1988, 1989, 
1990, 1991, and 1992. 

(c) CONVENTION IMPLEMENTATION.-There are authorized to be 
appropriated to the Department of the Interior for purposes of car
rying out section 8A(e) not to exceed $400,000 for each of fiscal 
years 1988, 1989, and 1990, and $500,000 for each of fiscal years 
1991 and 1992, and such sums shall remain available until ex
pended. 

EFFECTIVE DATE 

SEC. 16. (16 U.S.C. 1531 note] This Act shall take effect on 
the date of its enactment. 

MARINE lVIAMMAL PROTECTION ACT OF 1972 

SEC. 17. (16 U.S.C. 1543] Except as otherwise provided in this 
Act, no provision of this Act shall take precedence over any more 
restrictive conflicting provision of the Marine Mammal Protection 
Act of 1972. 

ANNUAL COST ANALYSIS BY THE FISH AND WILDLIFE SERVICE 

SEC. 18. (16 U.S.C. 1544] Notwithstanding section 3003 of 
Public Law 104-66 (31 U.S.C. 1113 note; 109 Stat. 734), on or be
fore January 15, 1990, and each January 15 thereafter, the Sec
retary of the Interior, acting through the Fish and Wildlife Service, 
shall submit to the Congress an annual report covering the pre
ceding fiscal year which shall contain-

(1) an accounting on a species by species basis of all rea
sonably unidentifiable Federal expenditures made primarily for 
the conservation of endangered or threatened species pursuant 
to this Act; and 

(2) an accounting on a species by species basis for all rea
sonably identifiable expenditures made primarily for the con
servation of endangered or threatened species pursuant to this 
Act by states receiving grants under section 6. 

1 So in original. Probably should be "section". 
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Barney M Davis LP Page 1 of 7 

Level of Use: 
Information Use MANAGEMENT OF SEA TURTLES AT THE INTAKE CANAL 

Incidental Take Permit 

Revision: 2 

Issued Date: 1/19/2017 

Document Owner: Barney M Davis LP 

Reviewed by: Environmental Compliance Director - Cecilia Garcia-Rios 

Approved by: Plat Manager- Fossil Generation -W.C. (Bill) Smith 

D Check this box if changes or feedback is required. 

This document has been issued and revised as indicated below. If this is a later revision than what is 
now in your possession, please destroy the previous issue, or clearly mark it as "UPDATED". 

Summary of Alterations 

Issue Date & Rev. # Description of Change 

Rev. O - 12/15/2015 Initial Issuance of Procedure. 

Rev. 1 - 5/6/2016 Revisions to procedure based on feedback received from NOAA. 
Species identification and further collection instructions have been 
included. 

Rev. 2-1/19/2017 Revisions to procedure based on feedback received from NOAA. 
Clarificaiton of observation procedures and handling procedures. 
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1.0 PURPOSE 
The purpose of this procedure is to outline the requirements that must be completed in order to 
comply with the management of sea turtles that are "cold-stunned" and unable to swim properly 
during the cooler months as they come into the facility's intake canal. This take is incidental as 
considered by the Incidental Take Permit Under Section 1 0(a) (1) (B) of the Endangered Species 
Act of 1973 (ESA). 

2.0 RESPONSIBILITIES 
The Facility Personnel visually monitors the intake canal in an effort to intercept turtles prior to 
their contact with the Cooling Water Intake Structure (CWIS). Facility personnel will visually 
monitor the intake canal from the cribhouse a minimum of four (4) times per 12 hour shift, spaced 
at approximately 3 hour intervals. The visual assessments from the cribhouse provide personnel 
the opportunity to identify turtles in the canal prior to them reaching the CWIS. Each visual 
assessment is, at a minimum, 5 minutes in length. A perimeter check, which includes the full 
intake canal, is performed once per 12 hour shift. Facility personnel will be trained in these 
procedures and turtle identification upon hire, and annually thereafter. 

When a turtle is located in the intake canal during business hours, the turtle is collected by Texas 
Parks and Wildlife and held at their facility in the CCA Marine Development Center located 
onsite (4301 Waldron Rd, Corpus Christi, TX) until National Park Service, Division of Sea Turtle 
Science and Recovery, Padre Island National Seashore can take it to their facility to document 
and tag the turtle. 

When a turtle is located in the intake canal after business hours, facility staff will capture the 
turtle and hold it until Texas Parks and Wildlife can collect the animal to be held for transfer to 
the National Park Service - Padre Island National Seashore. 

National Park Service, Division of Sea Turtle Science and Recovery, Padre Island National 
Seashore will then document and tag the turtle prior to sending it to the Animal Rehabilitation 
Keep (ARK) or the Texas Sealife Center for rehabilitation. Once the turtle is rehabilitated the 
National Park Service, Division of Sea Turtle Science and Recovery, Padre Island National 
Seashore will take the turtle and release it back to the environment. 

Responsibility Phone 

Barney M Davis Control Room Report, Document (361) 939-5056 

Texas Parks & Wildlife Collect & Hold (361) 939-7784 

National Park Service (361) 876-8462 

Division of Sea Turtle Science and 
Document, Tag, & Release 

Recovery 

Padre Island National Seashore 

Animal Rehabilitation Keep (ARK) Rehabilitate (361) 749-6793 

Texas Sealife Center Rehabilitate (361) 589-4023 

©2017 Talen Energy Generation, LLC. All rights reserved. 
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3.0 INSTRUCTIONS 
3.1 Once a turtle is located at the intake, notify the Control Room (361) 939-5056. 

3.2 DURING BUSINESS HOURS: The Control Room will contact Texas Parks & Wildlife at (361) 
939-7784 so that the turtle can be collected and held until National Park Service, Division of Sea 
Turtle Science and Recovery, Padre Island National Seashore can take to their facility. If Texas 
Parks & Wildlife is unable to collect the animal in a timely manner, Facility Personnel collect the 
turtle. Collection will occur from the cribhouse, utilizing a net. The turtle will be placed in a box 
or container without water, covered with a dry towel, and transported to a secure area inside 
until Texas Parks & Wildlife can come collect the turtle. The turtle will be kept at room 
temperature at the facility for no longer than 24 hours. 

AFTER BUSINESS HOURS: The Control Room will contact Texas Parks & Wildlife at (361) 
939-7784, so that the turtle can be collected and held until the National Park Service, Division 
of Sea Turtle Science and Recovery, Padre Island National Seashore can take to their facility. 
If Texas Parks & Wildlife is unable to collect the animal in a timely manner, Facility Personnel 
collect the turtle. Collection will occur from the cribhouse, utilizing a net. The turtle will be placed 
in a box or container without water, covered with a dry towel, and transported to a secure area 
inside until Texas Parks & Wildlife can come collect the turtle. The turtle will be kept at room 
temperature at the facility for no longer than 24 hours. 

©2017 Talen Energy Generation, LLC. All rights reserved. 
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3.3 Record the Following Information: 

Date Time 

OMT Name Making Call to TPWD TPWD Employee Name Responding to 
Call 

Species/ Description of Turtle: Note commonly encountered species at BMD Intake Canal 
are the Green Sea and Kemp's Ridley Sea Turtles. See Section 5.0 for additional information 
regarding species identification. 

Length of turtle(s): 

Number of Turtles Captured: 

Texas Parks & Wildlife will respond and capture 
the turtle. 
Texas Parks & Wildlife has instructed the facility 
to contact National Park Service. 
Texas Parks & Wildlife and/or National Park 
Service is unable to respond and has requested 

Check off Actions Taken the facility to capture the turtle and hold it at the 
facility until they are able to collect the turtle. 
Other. Please specify actions taken. 

4.0 RECORDS 
Submit all Records to the Environmental Compliance Director. Records are to be maintained 
on-site for 1 O years, on a rolling basis. 

5.0 TURTLE IDENTIFICATION 
The information on the following pages are intended to assist facility personnel with sea turtle 
identification. If identification is unknown, facility personnel should indicate "unknown" in 
Section 3.3. 

©2017 Talen Energy Generation, LLC. All rights reserved. 
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GUILLEN (NATIONAL PARK SERVICE, DIVISION OF SEA TURTLE 

SCIENCE AND RECOVERY) 
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Hailey Cofty 

From: Garcia-Rios, Cecilia <cgarciarios@topazpowergroup.com > 
Sent: Thursday, April 7, 2016 2:24 PM 
To: Alison Davis; Hailey Cofty 
Subject: FW: Barney Davis Power Plant Turtles 

Cecilia Garcia-Rios • Environmental Director Jade Operations 
Topaz Power Group• (956) 763-3510 cgarciarios@topazpowergroup.com 
Barney Davis Energy Center • Laredo Energy Center • Nueces Bay Energy Center 

TALEN :6 
ENERGY 

The information contained in this message is intended only for the personal and confidential use of the 
recipient(s) named above. If the reader of this message is not the intended recipient or an agent responsible for 
delivering it to the intended recipient, you are hereby notified that you have received this document in error and 
that any review, dissemination, distribution, or copying of this message is strictly prohibited. Ifyou have 
received this communication in error, please notify us immediately, and delete the original message. 

From: Guillen, Lucia [mailto:lucia_guillen@nps.gov] 
Sent: Wednesday, December 09, 2015 2:48 PM 
To: Garcia-Rios, Cecilia 
Cc: Cynthia Rubio 
Subject: Re: Barney Davis Power Plant Turtles 

Ms. Rios, 

I verified with the T.P.W.D Hatchery and they will go and pick up any turtles that you get. Just call Rodney or 
Ruben at 939-7784 to get them. Ifyou cannot contact their staff or if it is after hours please put the animal in a 
box or container without water place it in a secure area inside and call our stranding pager 361-876-8462 
anytime. We will make arrangements to pick up the animal as soon as possible. 

Thank you, 

On Wed, Dec 9, 2015 at 10:15 AM, Garcia-Rios, Cecilia <cgarciarios@topazpowergroup.com> wrote: 

Got it. thanks. 

Cecilia Garcia-Rios • Environmental Director Jade Operations TALEN :6 Topaz Power Group • (956) 763-3510 cgarciarios@topazpowergroup.com 
ENERGY Barney Davis Energy Center • Laredo Energy Center • Nueces Bay Energy Center 
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The information contained in this message is intended only for the personal and confidential use of the 
recipient(s) named above. If the reader of this message is not the intended recipient or an agent responsible for 
delivering it to the intended recipient, you are hereby notified that you have received this document in e1TOr and 
that any review, dissemination, distribution, or copying of this message is strictly prohibited. If you have 
received this communication in error, please notify us immediately, and delete the original message. 

From: Guillen, Lucia [mailto: lucia quillen@nps.gov] 
Sent: Wednesday, December 09, 2015 10:12 AM 
To: Garcia-Rios, Cecilia 
Subject: Barney Davis Power Plant Turtles 

Test email. 

**************************************** 

Lucia Guillen 

Biological Science Technician 

Division of Sea Turtle Science and Recovery 

Padre Island National Seashore 

National Park Service 

http://www.nps.gov/pais/ 

LIKE US on F ACEBOOK at 

www.facebook.com/nps. pais.seaturtles 

Address for mail: 

Padre Island National Seashore 

P.O. Box 181300 

2 

www.facebook.com/nps.pais.seaturtles
http://www.nps.gov/pais
mailto:quillen@nps.gov
mailto:lucia


Corpus Christi, TX 78480-1300 

Address for express mail services: 

Padre Island National Seashore 

Ranger Station 

20301 Park Road 22 

Corpus Christi, TX 78418 

Phone: (361) 949-8173 ext. 258 

Fax: (361) 949-9134 

E-mail: lucia guillen@nps.gov 

****************************************** 

**************************************** 
Lucia Guillen 
Biological Science Technician 
Division of Sea Turtle Science and Recovery 
Padre Island National Seashore 
National Park Service 
http://www.nps.gov/pais/ 
LIKE US on F ACEBOOK at 
www.facebook.com/nps.pais.seaturtles 

Address for mail: 
Padre Island National Seashore 
P.O. Box 181300 
Corpus Christi, TX 78480-1300 

Address for express mail services: 
Padre Island National Seashore 
Ranger Station 

3 
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20301 Park Road 22 
Corpus Christi, TX 78418 

Phone: (361) 949-8173 ext. 258 
Fax: (361) 949-9134 
E-mail: lucia guillen@nps.gov 

****************************************** 
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Year Specie,s Alive Dead Total 
2009 CM 1 0 1 
.2010 CM 5 0 5 
.2012. CM a 2 10 
2013 CM 70 13 83 

2014 
CM 67 6 73 
LK 1 0 1 

2015 CM 6 1 7 
2016 CM 12 1 13 
lota l 1'93 
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	February 6, 2017 
	February 6, 2017 
	Mr. Ron Dean UPS AIRBILL NOAA National Marine Fisheries Service TRACKING NUMBER 1315 East-West Highway Rm. 13752 1Z07479R0197138805 Silver Spring, MD 2091 O 
	Reference: Revised Request for Incidental Take Permit Barney M. Davis, LP Barney M. Davis Power Station 
	Dear Mr. Dean: 
	Barney M. Davis, LP is submitting the attached revised application for an Individual Incidental Take Permit under Section 10(a)(1 )(B) of the Endangered Species Act of 1973 (ESA) to address comments received via e-mail on December 22, 2016. The original application was submitted on December 23, 2015 with a revision submitted on November 4, 2016. Responses to the questions/comments received are provided below. 
	1. Can you provide more justification for the numbers of takes requested? 
	The National Park Service, Division of Sea Turtle Science and Recovery, Padre Island National Seashore (NPS) provided data regarding the number of turtles taken over the last three years at the facility. The data is provided below: 
	2014-73 turtles 2015 -7 turtles 2016 -14 turtles 
	The number of turtles in the vicinity of the facility is highly variable each year. In order to prevent permit violations the facility is requesting authorization to take a number of turtles greater than the highest number identified in NPS records. Please advise if there is a more preferred method for requesting the number of takes at the facility. 
	2. Can you please provide additional information on the process and protocols of responding to takes of sea turtles? 
	Please see the attached updated Incidental Take Permit Application and Conservation Plan which addresses the information requested. "Attachment B, Management of Sea Turtles at the Intake Canal" has been revised to expand on the capture, holding, and transfer protocols when a take occurs. 
	2.A Under 2.0 "Responsibilities," it is a bit confusing as to where and how often the facility personnel monitor the intake canal. The cribhouse is mentioned, but it's unclear if that is where they are observing from, or what they are observing. 
	a. 
	a. 
	a. 
	Do the workers walk up and down the canal, or view from one static location? 

	b. 
	b. 
	The timeframe of 4 times per 12 hour shift is provided, but are they regularly spaced observations? (For example, 4 times, evenly spaced within a 12 hour shift. Or 4 times, and at least every 3 hours, during a 12 hours shift). 

	c. 
	c. 
	How long is each observation period (e.g. 5 or 1 Ominutes or 30 seconds). 



	Please see the response to Item 2 above. 
	Please see the response to Item 2 above. 
	2.B. Could you please provide a more detailed description of how the animals are retrieved from the water? 
	a. 
	a. 
	a. 
	Are nets used? If so, what size are the nets? 

	b. 
	b. 
	Is this done by boat or from the side of the canal? 

	c. 
	c. 
	How are the animals transported to the holding area? 



	Please see the response to Item 2 above. 
	Please see the response to Item 2 above. 
	2.C What is the timeframe for holding the turtle at the CCA facility? There should be a "no longer than" time limit for the holding of the turtle, as well as a detailed description of the holding procedures. Where, temperature requirements, wet vs dry holding (this should be dry holding), etc. 
	Please see the response to Item 2 above. 
	2.D Can you please provide details on the permitting/authorization under the ESA of the entities that retrieve the turtles (i.e. TPWD, USFWS, and ARK), and the training they have received? Texas Parks & Wildlife, National Park Service, Animal Rehabilitation Keep, and Texas Sealife Center have been contacted to request permit/authorization numbers and/or copies of permits/authorizations, and descriptions of training received. This information will be forwarded under separate cover upon receipt. Please do not
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	ATTACHMENTS A ENDANGERED SPECIES ACT OF 1973 B MANAGEMENT OF SEA TURTLES AT THE INTAKE CANAL C EMAIL CORRESPONDENCE REGARDING TURTLE COLLECTION PROCEDURES BETWEEN C. GARCIA-RIOS (TALEN EHS) AND L. GUILLEN (NATIONAL PARK SERVICE, DIVISION OF SEA TURTLE SCIENCE AND RECOVERY) FIGURES 1 FACILITY LOCATION MAP 2 FACILITY LAYOUT 
	1.0 INTRODUCTION 
	1.0 INTRODUCTION 
	1.1 Purpose 
	The Endangered Species Act of 1973 (ESA) was established to provide a means whereby the ecosystems upon which endangered species and threatened species depend may be conserved, to provide a program for the conservation of such endangered species and threatened species, and to take such steps as may be appropriate to achieve the purposes of the Act. A copy of the ESA can be found in Attachment A. 
	Section 9 of the ESA prohibits the take of any endangered species within the United States or the territorial sea of the United States. The ESA defines take "to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage in any such conduct." Exceptions to the prohibitions listed in Section 9 of the Act are included in Section 1 0 of the Act. Section 1 0(a) includes allowable circumstances for permitting that include: 
	(A) 
	(A) 
	(A) 
	Any act otherwise prohibited by Section 9 for scientific purposes or to enhance the propagation or survival of the affected species, including, but not limited to, acts necessary for the establishment and maintenance of experimental populations pursuant subsection U); or 

	(B) 
	(B) 
	Any taking otherwise prohibited by section 9(a)(1 )(B) if such taking is incidental to, and not the purpose of, the carrying out of an otherwise lawful activity. 


	A Conservation Plan must be submitted to the Secretary at the time of application in order for a permitting exception to be granted. 
	1.2 Description of Specified Activity Barney M. Davis, LP owns Barney M. Davis Power Station (the facility), a natural gas-fired electric power generating facility. The facility is located in Nueces County, Texas on the south side of the City of Corpus Christi, at 4301 Waldron Road (See Figure 1 ). The plant has approximately 1,992 acres of land between the Laguna Madre and Oso Creek. The facility is comprised of two natural gas fired combustion turbines (Units 3 & 4), two Heat Recovery Steam Generators (HR
	Up to 540 million gallons per day (MGD) of water are drawn from the Laguna Madre to be used for non-contact cooling at the facility. This water travels down a 0.75-mile cooling water intake canal prior to reaching the facility's Cooling Water Intake Structure (CWIS) (See Figure 1 ). Cooling water passes through an automated rake system that removes dead and dying seagrass fragments, referred to as "wrack" prior to entering the intake. Intake water for each unit passes through a traveling-trash rack composed
	According to the article "Frigid Waters, Frozen Sea turtles" on the National Oceanic and Atmospheric Administration's (NOAA) website, sea turtles can be "rendered immobile by cold weather due to a phenomenon known as "cold-stunning." Because sea turtles are cold-blooded animals, they assume the temperature of their surroundings: they're hot when their environment is hot and cold when their environment is cold. When sea turtles are exposed to frigid water temperatures (about 50 degrees F) over a period of se
	The phenomenon of "cold-stunning" appears to occur to sea turtles in the waters around the facility's intake, the Laguna Madre. During cooler months, sea turtles in the Laguna Madre cross the entrance of the facility's intake canal where water is cooler, and become "cold-stunned" and therefore unable to swim. Once the sea turtles are cold-stunned, they float into the facility's intake canal, toward the facility. Barney M. Davis, LP is proposing to remove (i.e., take) the cold stunned sea turtles from the fa
	2.0 DESCRIPTION OF LISTED SPECIES POTENTIALLY IMPACTED BY THE ACTIVITY 
	2.0 DESCRIPTION OF LISTED SPECIES POTENTIALLY IMPACTED BY THE ACTIVITY 
	2.1 Affected Threatened and Endangered Species The following table identifies the affected threatened and endangered sea turtle species that are known to occur in waters surrounding the facility. Although there are five species listed as threatened or endangered, only two of these species are known to be in the vicinity of the facility. The two species found in the vicinity of the site are in bold in the table below. This Conservation Plan will be reviewed and updated with current species as necessary. 
	2.2 Geographical Distribution Green Sea Turtle Listed under the ESA on July 28, 1978. The breeding populations in Florida and the Pacific coast of Mexico are listed as endangered; elsewhere the species is listed as threatened. 
	• 
	• 
	• 
	• 
	8 "Distinct Population Segments" (DPSs) -Proposed Threatened 

	o Central North Pacific DPS, East Indian -West Pacific DPS, East Pacific DPS, North Atlantic DPS, North Indian DPS, South Atlantic DPS, Southwest Indian DPS, Southwest Pacific DPS 

	• 
	• 
	• 
	3 DPSs -Proposed Endangered 

	o Central South Pacific DPS, Central West Pacific DPS, Mediterranean DPS 

	• 
	• 
	• 
	ESA Endangered 

	o Breeding populations in Florida and on the Pacific Coast of Mexico 

	• 
	• 
	ESA Threatened 


	o All Other Populations 
	Kemp's Ridley Sea Turtle 
	Kemp's Ridley Sea Turtle 
	Listed under the Endangered Species Conservation Act of 1970 on December 2, 1970, 
	and subsequently under the ESA of 1973. 
	• ESA Endangered 
	o Throughout its range (In the Atlantic Ocean and the Gulf of Mexico, ranging from Massachusetts to Texas, and Mexico) 

	Hawksbill Sea Turtle 
	Hawksbill Sea Turtle 
	Listed under the ESA in 1970. 
	• ESA Endangered 
	o Throughout its range (Found throughout the world) 

	Leatherback Sea Turtle 
	Leatherback Sea Turtle 
	Listed under the ESA in 1970. 
	• ESA Endangered 
	o Throughout its range (Found throughout the world) 

	Loggerhead Sea Turtle 
	Loggerhead Sea Turtle 
	Listed under the ESA as threatened throughout its range on July 28, 1978. In 
	September 2011, National Marine Fisheries Service (NMSF) and U.S. Fish and Wildlife 
	Service listed 9 distinct population segments under the ESA. 
	• 
	• 
	• 
	• 
	5 DPSs -Endangered 

	o South Pacific Ocean DPS, Northeast Atlantic Ocean DPS, Mediterranean Sea DPS, North Indian Ocean DPS, North Pacific Ocean DPS 

	• 
	• 
	4 DPSs -Threatened 


	o Southwest Indian Ocean DPS, Northwest Atlantic Ocean DPS, South Atlantic Ocean DPS, Southeast lndo-Pacific Ocean DPS 

	2.3 Critical Habitat 
	2.3 Critical Habitat 
	This section details the critical habitats, if listed, of the affected threatened or endangered species potentially affected by the activities at Barney M. Davis Power Station. The Endangered Species Act Amendments of 1978 define the term "critical habitat" as follows: 
	(i) the specific areas within the geographical area occupied by the species, at the time it is listed in accordance with the provisions of section 4 of this Act, on which are found those physical or biological features (I) essential to the conservation of the species and (II) which may require special management consideration or protection; and (ii) specific areas outside the geographical area occupied by the species at the time it is listed in accordance with the provisions of section 4 of this Act, upon a
	Green Sea Turtle 
	Green Sea Turtle 
	• Green sea turtles are primarily restricted to tropical and subtropical waters. In U.S. Atlantic and Gulf of Mexico waters, green sea turtles are found rom Massachusetts to Texas and in the U.S. Virgin Islands and Puerto Rico. Caribbean populations of green sea turtles have diminished significantly from historical levels, primarily due to the directed sea turtle fishery that existed prior to their listing under the ESA. Additionally, researchers have documented that habitat loss is a primary factor slowing
	The natal beaches of Culebra's juvenile green sea turtles have not yet been identified. After emerging from nests on natal beaches, post-hatchlings may move into offshore convergence zones for an undetermined length of time (Carr, 1986). Upon reaching approximately 25 to 35 cm carapace length, juvenile green sea turtles enter benthic feeding grounds in relatively shallow, protected waters (Collazo et al., 1992). 
	The importance of the Culebra archipelago as green sea turtle developmental habitat has been well documented. Researchers have established that Culebra coastal waters support juvenile and subadult green sea turtle populations and have confirmed the presence of a small population of adults (Collazo et al., 1992). These findings, together with information obtained from studies conducted in the U.S. Virgin Islands, have reaffirmed the importance of developmental habitats throughout the eastern portion of the P
	Culebra seagrasses provide foraging habitat for many valuable species. In addition to green sea turtles, the commercially important queen conch (Strombus gigas) and coral reef bony fishes (Class Osteichthyes), such as parrotfish (Sparisoma spp.), grunts (Haemulon spp.), porgies or sea breams (Archosargus rhomboida/is), and others, utilize this important habitat. Culebra's seagrass beds also provide habitat for the endangered West Indian manatee (Trichechus manatus) and several species of cartilaginous fishe
	that help sustain coastal fisheries resources while enhancing biological diversity and wildlife (Vicente and Tallevast, 1992). 
	The waters surrounding Mona Island also support a small green sea turtle population, which possibly is surviving only because of Mona's remoteness and the full-time presence of Puerto Rico Department of Natural and Environmental Resources fisheries/wildlife enforcement personnel. Limited green sea turtle nesting still occurs on Mona Island. 

	Kemp's Ridley Sea Turtle 
	Kemp's Ridley Sea Turtle 
	• No critical habitat has been designated for this species. However, long-term habitat protection of two of the primary nesting beaches is maintained in Mexico (Rancho Nuevo, Tepehuajes) as federal, state, municipal, or private natural protected areas under a similar legally protective designation or mechanism. Long-term habitat protection of the nesting beach at Playa Dos, through establishment as a natural protected area or similar legally protective designation or mechanism is initiated. 

	Hawksbill Sea Turtle 
	Hawksbill Sea Turtle 
	• The hawksbill sea turtle occurs in tropical and subtropical waters of the Atlantic, Pacific, and Indian Oceans. The species is widely distributed in the Caribbean Sea and western Atlantic Ocean. Within the United States, hawksbills are most common in Puerto Rico and its associated islands, the U.S. Virgin Islands, and Florida. 
	International commerce in hawksbill shell, or "bekko," is considered the most significant factor endangering hawksbill sea turtle populations around the world. Despite international trade protections under CITES, illegal trade in hawksbill shell continues. The illegal take of hawksbills at sea has not yet been fully quantified, but it is a continuing and serious problem. 
	Juvenile hawksbills are thought to lead a pelagic existence before recruiting to benthic feeding grounds at a size of approximately 25 cm straight carapace length (Meylan and Carr, 1982). Additionally, the ledges and caves of the reef provide shelter for resting and refuge from predators. 
	Mona and Monito Islands are uninhabited natural reserves managed by the Puerto Rico Department of Natural and Environmental Resources. The coral reefs of Mona and Manito Islands are among the few known remaining locations in the 
	Caribbean where hawksbill sea turtles occur with considerable density (Diez and van Dam, 1996). Researchers have shown that the large juvenile population of hawksbill sea turtles around Mona and Monito are long-term residents, exhibiting strong site fidelity for periods of at least several years (Diez, 1996). Recent genetic studies indicate that this resident population comprises individuals from multiple nesting populations in the Wider Caribbean. These data indicate that the conservation of the juvenile p
	Hawksbills utilize both low-and high energy nesting beaches in tropical oceans of the world. Both insular and mainland nesting sites are known. Hawksbills will nest on small pocket beaches and, because of their small body size and great agility, can traverse fringing reefs that limit access to other species. 
	Nesting within the southeastern United States occurs principally in Puerto Rico and in the U.S. Virgin Islands, with the most important sites being Mona Island in Puerto Rico and Buck Island Reef National Monument in the U.S. Virgin Islands. Mona Island supports the largest population of nesting hawksbill sea turtles in the U.S. Caribbean. Considerable nesting also occurs on the beaches of Culebra, Vieques, and mainland Puerto Rico, as well as St. Croix, St. John, and St. Thomas. 
	The coastal waters of Culebra also provide habitat for hawksbill sea turtles. Hawksbill sea turtles forage extensively on the nearby reefs and use Culebra's coastal waters to access nesting beaches. 

	Leatherback Sea Turtle 
	Leatherback Sea Turtle 
	• The leatherback sea turtle has been listed as endangered since 1970 (35 FR 19320). Although the leatherback spends most of its life in waters of feet depth or greater, it comes ashore to nest and lay eggs. 
	Courtship and mating are believed to occur in waters adjacent to nesting beaches just prior to the time of egg laying. Accordingly, the survival and recovery of the 
	leatherback depends on the maintenance of suitable and undisturbed nesting beaches and protection of waters adjacent to those beaches. 
	During the early summer of 1977 the U.S. Fish and Wildlife Service (FWS) identified a nesting aggregation of leatherback sea turtles occurring at the western end of the island of St. Croix, U.S. Virgin Islands. Personnel of the FWS, NMFS, 
	U.S. Coast Guard, and Government of the Virgin Islands conducted observation on St. Croix during the month of June. In excess of 70 leatherback nests were discovered on the 0.8. mile by 0.1 mile strip of Sandy Point Beach during these observations. This area constitutes a major beach under U.S. jurisdiction used for nesting by the endangered leather-back. The FWS designated Sandy Point Beach on St. Croix as critical habitat for the leatherback sea turtle on September 26. 1978 (43 FR 43688). 
	Pursuant to an agreement between the FWS and the NMFS, the FWS has jurisdiction over sea turtles on the land and the NMFS over sea turtles in the marine environment. These regulations designate as critical habitat an area of the marine environment adjacent to a nesting beach previously designated as critical habitat by the FWS. 
	Since the area designated as critical habitat is used by the leatherback for courting and mating activities and provides an access to and from an important nesting beach, the NMFS believes the area is essential for the conservation of the leatherback sea turtle and requires special management protection. As such, these waters qualify for designation as critical habitat under the Endangered Species Act, as amended. 
	The coastal waters of Culebra also provide habitat for leatherback sea turtles. Leatherbacks use Culebra's coastal waters to access nesting beaches. Culebra and St. Croix beaches have the greatest density of leatherback nests within U.S. waters. 

	Loggerhead Sea Turtle 
	Loggerhead Sea Turtle 
	• Approximately 1,102 kilometers (km) (685 miles (mi)) of loggerhead sea turtle nesting beaches are designated as critical habitat in the States of North Carolina, South Carolina, Georgia, Florida, Alabama, and Mississippi. These beaches account for 45 percent of an estimated 2,464 km (1,531 mi) of coastal beach shoreline and approximately 84 percent of the documented nesting (numbers of nests) within these six States. The critical habitat is located in Brunswick, Carteret, New Hanover, Onslow, and Pender C
	Charleston, Colleton, and Georgetown Counties, South Carolina; Camden, Chatham, Liberty and McIntosh Counties, Georgia; Bay Brevard, Broward, Charlotte, Collier, Duval, Escambia, Flagler, Franklin, Gulf, Indian River, Lee, Manatee, Martin, Monroe, Palm Beach, Sarasota, St. Johns, St. Lucie, and Volusia Counties, Florida; Baldwin County, Alabama, and Jackson County, Mississippi. 
	• The NMFS has identified, as published in Volume 79, Number 132 of the Federal Register, a critical habitat to include Sargassum for loggerhead turtles, described as "developmental and foraging habitat for young loggerheads where surface waters form accumulations of floating material, especially Sargassum." As stated in the Federal Register, satellite imagery data from 2002-2008 was evaluated and found high concentrations of Sargassum in the northwest Gulf of Mexico from March to June. Sargassum then sprea
	2.4 Habitat Requirements Green Sea Turtle 
	• Green sea turtles are generally found in fairly shallow waters (except when migrating) inside reefs, bays, and inlets. The sea turtles are attracted to lagoons and shoals with an abundance of marine grass and algae. Open beaches with a sloping platform and minimal disturbance are required for nesting. Green sea turtles apparently have a strong nesting site fidelity and often make long distance migrations between feeding grounds and nesting beaches. Hatchlings have been observed to seek refuge and food in 
	Kemp's Ridley Sea Turtle 
	• Kemp's Ridley sea turtles occur in the Atlantic Ocean and the Gulf of Mexico. The females come ashore only to lay eggs. Nesting of the Kemp's Ridley is essentially limited to the beaches of the western Gulf of Mexico, primarily in Tamaulipas, Mexico. Nesting also occurs regularly in Texas and infrequently in a few other US 
	states. Juvenile neritic Kemp's ridleys occupy shallow coastal waters in the northern Gulf of Mexico. Adult Kemp's ridleys occur primarily in the Gulf of Mexico, but are occasionally found on the US Atlantic coats. Nearshore waters of 37m or less provide the primary marine habitat. 

	Hawksbill Sea Turtle 
	Hawksbill Sea Turtle 
	• Hawksbills use different habitats at different stages of their life cycle. Research and gut-content analysis suggest that post-hatchling hawksbills occupy the pelagic environment, taking shelter in weedlines that accumulate at convergence zones. 
	Coral reefs are widely recognized as the resident foraging habitat of juveniles, subadults, and adults. Hawksbills depend on coral reefs for food and shelter; therefore, the condition of reefs directly affects the hawksbill's well-being. Destruction of coral reefs due to deteriorating water quality and vessel anchoring, striking, or grounding is a growing problem. This habitat association is directly related to the species' highly specific diet of sponges (Meylan, 1988). Gut content analysis conducted on ha
	Hawksbills are known to inhabit mangrove-fringed bays and estuaries, particularly along the eastern shore of continents where coral reefs are absent. In Texas, juvenile hawksbills are associated with stone jetties (Hildebrand 1987, Amos 1989). 

	Leatherback Sea Turtle 
	Leatherback Sea Turtle 
	• Adult leatherbacks are highly migratory and believed to be the most pelagic of all sea turtles. Habitat requirements for juvenile and post-hatchling leatherbacks, however, are virtually unknown. 
	The coastal waters of Culebra provide habitat for leatherbacks. Leatherbacks use Culebra's coastal waters to access nesting beaches. Culebra and St. Croix beaches have the greatest density of leatherback nests within U.S. waters. Thompson (1984) reported a significant negative correlation between leatherbacks and water temperature in the spring, fall, and winter, suggesting that the species is not dependent upon warm temperatures and is likely to be associated with cooler, perhaps more productive waters. Su
	to Gulf Stream summer transects, Lee and Palmer (1981) also concluded that (at 
	least off North Carolina) leatherbacks were rarely seen in the Gulf Stream and 
	were most often seen in waters <500 fathoms in depth. 

	Loggerhead Sea Turtle 
	Loggerhead Sea Turtle 
	• Loggerheads live in three basic ecosystems: terrestrial zone (the nesting beach where both egg laying and embryonic development and hatching occur), neritic zone (the nearshore marine environment where water depths do not exceed 200 meters), and the oceanic zone (the vast open ocean environment where water depths are greater than 200 meters). 
	Juvenile stage loggerheads in the North Atlantic commonly inhabit continental shelf waters from Cape Cod Bay, Massachusetts, south through Florida, The Behamas, Cuba, and the Gulf of Mexico. Estuarine waters, including areas such as Long Island Sound, Delaware Bay, Chesapeake Bay, Pamlico and Core Sounds, the large open sounds of South Carolina and Georgia, Mosquito and Indian River Lagoons, Biscayne Bay, Florida Bay, and numerous embayments fringing the Gulf of Mexico, comprise important inshore habitat (M
	Logerheads appear to prefer relatively narrow, steeply sloped, coarse-grained beaches for nesting. Post-hatchling loggerheads inhabit areas where surface waters converge to form local downwellings (Witherington, 2002). These areas are characterized by linear accumulations of floating material, especially Sargassum, and are common between the Gulf Stream and the southeast US coast, and between the Loop Current and the Florida coast in the Gulf of Mexico. 
	Non-nesting adult loggerheads in the neritic zone differ from the juvenile stage in that relatively enclosed, shallow water estuarine habitats with limited ocean access are less frequently used. Shallow water habitats with large expanses of open ocean access provide year-round resident foraging areas for significant numbers of male and female adult loggerheads. 

	2.5 Feeding Habits Green Sea Turtle 
	2.5 Feeding Habits Green Sea Turtle 
	• Seagrasses are the principal dietary component of juvenile and adult green sea turtles throughout the Wider Caribbean region (Bjorndal, 1995). The seagrass beds of Culebra consist primarily of sea turtle grass (Tha/assia testudinum). While seagrasses are distributed throughout temperate and tropical latitudes, sea turtle grass beds are a tropical phenomenon. In the caribbean, sea turtle grass beds 
	consist primarily of sea turtle grass, but may include other species of seagrass, such as manatee grass (Syringodium filiforme), shoal grass (Ha/odu/e wrightit), and sea vine (Ha/ophi/a decipiens), as well as several species of algae including green algae of the genera Halimeda, Cau/erpa, and Udotea. 
	Most common foraging habitats are pastures of seagrasses and/or algae, but small green turtles can be found over coral reefs, worm reefs, and rocky bottoms. Some feeding ground only support certain size classes of green turtles; the turtles move among foraging areas (called developmental feeding grounds) as they row. Coral reefs or rocky outcrops near feeding pastures are often used as resting areas, both at night and during the day. 

	Kemp's Ridley Sea Turtle 
	Kemp's Ridley Sea Turtle 
	• Kemp's Ridley sea turtles are considered to be carnivorous, feeding primarily on decapod crustaceans. Juvenile Kemp's ridleys spend on average two (2) years in the oceanic zone, when they decrease their swimming activity and become passive migrants in the oceanic currents. During this time the juvenile turtles presumably live and feed among floating algal communities. It is suggested that the distribution of foraging Kemp's ridleys is related to the distribution and availability of all them major crab spe

	Hawksbill Sea Turtle 
	Hawksbill Sea Turtle 
	• Sargassum and weedlines make up the habitat and food sources for post-hatchling Hawksbills. Coral reefs, like those found in the waters surrounding Mona and Manito Islands, are widely recognized as the primary foraging habitat of juvenile, subadult, and adult hawksbill sea turtles. Specific foraging areas have not yet been identified for the hawksbill. 

	Leatherback Sea Turtle 
	Leatherback Sea Turtle 
	• Food habits of leatherbacks are known primarily from the stomach samples of slaughtered animals (Brongersma, 1969, Hartoz, 1980, Hartog and Van Nierop, 1984). Leatherbacks feed on pelagic medusa Uellyfish), siphonophores, and salpae in temperate and boreal latitudes (e.g., Bleakney, 1965; Brongersma, 1969; Duron, 1978; Eisenberg and Frazier, 1983; Musick, 1988). Keith and Musick note that "many'' leatherbacks are observed off the mouth of Chesapeake Bay, 
	"presumably feeding on the abundant jellyfish [there]." 
	Foraging has most often been observed at the surface, but Hartog (1980) speculated that foraging may occur at depth after finding nematocysts from deep water siphonophores in leatherback stomach samples. 

	Loggerhead Sea Turtle 
	Loggerhead Sea Turtle 
	• Juvenile loggerheads in the oceanic zone are primarily carnivorous, although they do ingest some vegetation (Bjorndal, 1997). Juvenile loggerheads consume primarily coelenterates (e.g. sea jellies, hydroids) and salps, but also ingest a range of organisms including the pelagic snail Janthina spp., barnacles (Lepas spp.), and crabs. Once juveniles transition from the oceanic to the necritic zone, they feed on a wide variety of organisms including benthic invertebrates, primarily mollusks and crabs. In sout

	2.6 Reproductive Strategy Green Sea Turtle 
	2.6 Reproductive Strategy Green Sea Turtle 
	• The nesting season varies with the locality. In the Southeastern U.S., it is roughly June through September. Nesting occurs nocturnally at 2, 3, or 4-year intervals. Only occasionally do females produce clutches in successive years. A female may lay as a many as nine clutches within a nesting season (overall average is about 
	3.3 nests per season) at about 13-day intervals. Clutch size varies from 75 to 200 eggs. Mating occurs in the water off the nesting beaches. Incubation ranges from about 45 to 75 days, depending on incubation temperatures. Hatchlings generally emerge at night. Temperature dependent sex determination has been demonstrated for green sea turtles, with eggs incubated below a pivotal temperature (temperature varies among populations) producing male turtles and eggs incubated above the pivotal temperature produci

	Kemp's Ridley Sea Turtle 
	Kemp's Ridley Sea Turtle 
	• After hatching, males spend their entire lives in the water while the female comes ashore only to nest. A female will lay eggs during the day and may return to the same nesting beach the next year. Females reach sexual maturity in 10-15 years. A female may lay as many as 120 eggs in a nest, and may nest up to 3 times 
	during the nesting season. Eggs hatch in 45-58 days and the hatchlings return to the sea. The hatchlings swim offshore into deeper ocean water where they feed and grow until returning at a larger size to nearshore coastal habitats. Kemp's ridley sea turtles usually nest on the Gulf Coast beaches of Mexico and Texas from April to July primarily during daylight hours. Nesting often occurs in synchronized emergences termed arribadas or arribazones, which may be triggered by high wind speeds, especially north w

	Hawksbill Sea Turtle 
	Hawksbill Sea Turtle 
	• Hawksbill sea turtles have a 6-month nesting season, longer than that of any other sea turtles. Most nests are made from July to October. Courtship and mating apparently begin somewhat earlier, and may occur either along the migratory route or off the nesting beach. Nesting is primarily during the nighttime. Hawksbills nest an average of 4.5 times per season (Corliss et al. 1989, Van Dam and Sarti 1990) at approximately 14 day intervals and as many as 12 clutches may be produced by a single female in one 

	Leatherback Sea Turtle 
	Leatherback Sea Turtle 
	• Nesting grounds of leatherbacks are distributed circumglobally (Sternberg, 1981 ), with the Pacific coast of Mexico supporting the world's largest known concentration of nesting leatherbacks. Nesting begins as early as late February or March for leatherbacks. Data gathered at Sandy Point NWR and Isla Culebra found that females arrive at the nesting beach asynchronously, renest an average of every 910 days, deposit 5-7 nests annually, and remigrate predominantly at 2-3 year intervals. Courtship and mating 
	-

	or juvenile leatherback turtles. 
	Loggerhead Sea Turtle 
	• In the US, loggerheads nest from Texas to Virginia. Nesting begins in late April and lasts through early September. The clutch size of loggerheads ranges from approximately 100-126 eggs with a 42-75 day incubation duration. Loggerheads nest on average 3-5.5 times per season with a 45-70% nest productivity rate. The remigration interval is approximately 2.5-3.7 years. Loggerheads nest on ocean beaches and occasionally on estuarine shorelines with suitable sand. Nests are typically laid between the high tid
	2.7 State/Province Conservation Status Green Sea Turtle • S3: Vulnerable Kemp's Ridley Sea Turtle • S3: Vulnerable Hawksbill Sea Turtle • S2: Imperiled Leatherback Sea Turtle • S1: Critically Imperiled Loggerhead Sea Turtle • S4: Apparently Secure Conservation Status obtained from NatureServe Explorer. 
	3.0 
	CONSERVATION PLAN This Conservation Plan is comprised of two sections. The first section describes the likely impact of continued facility operations on sea turtles. The second section describes the measures the facility will implement to minimize take. 
	3.1 Anticipated Impact of the Activity on Sea Turtles 
	3.1.1. Impacted Species 
	Based on the distribution and habitat requirements of the threatened and endangered sea turtle species in the vicinity of the facility, the Green and Kemp's ridley sea turtles are most likely to be affected by the facility's cooling water intake canal. The likelihood of the presence of hawksbill, loggerhead, and leatherback sea turtles in the vicinity of the facility is low. To date, the facility has not encountered any hawksbill, loggerhead, or leatherback sea turtles in the intake canal. 
	3.1.2. Types of Impacts 
	The facility monitors the intake canal in an effort to intercept sea turtles prior to their contact with the CWIS. When a sea turtle is located in the intake canal during business hours, the sea turtle is collected by Texas Parks and Wildlife Department (TPWD) and held at their nearby facility (CCA Marine Development Center) located within the facility property (4301 Waldron Road) until the United States Fish and Wildlife Service (USFWS) collects the sea turtle(s) for tagging and rehabilitation at the Anima
	Although every effort is made to intercept sea turtles prior to the CWIS, it is possible that a sea turtle may become impinged on the automatic rake prior to entering the CWIS. Due to the physical characteristics and operations of the CWIS, any impingement of turtles would be lethal. If a turtle becomes impinged on the CWIS, facility personnel could potentially locate the turtle in the fish handling device; however due to the volume of other debris that becomes impinged on the CWIS, recovery of turtles may 
	Cooling water passes through an automated rake system that removes dead and dying seagrass fragments, referred to as "wrack" prior to entering the intake. Intake water for each unit passes through a traveling-trash rack composed of 0.5inch steel bars on 3.5-inch centers, a concrete receiving area (bay) that is 13 feet wide, traveling-water screens, and then to sumps for the cooling water pumps. Passavant fine-mesh, center-flow screens are operated continuously to reduce the numbers of entrained organisms. T
	-

	Although the facility has been in operation since 1974, the presence of sea turtles in the intake canal has only occurred during the past 1 Oyears. Operational changes have been made over the past ten (10) years; however, none of the changes would lead to an increased presence of turtles in the intake canal. Historically, records identifying the number or species of turtles taken have not been maintained. Official procedures for managing the take of turtles were not established until the preparation of this
	3.1.3. Anticipated Impact of the Activity on Habitat 
	Significant habitat modification or degradation which kills or injures sea turtles is not expected to be caused by the collection activity. Barney M. Davis Power Station is an existing facility that has been in operation since 197 4. There are no planned construction activities or operational changes that would affect the habitat in the vicinity of the facility. 
	3.1.4. Anticipated Take 
	Anticipated take is estimated on an annual basis, with the take occurring during the colder, winter months (December -March). The anticipated take is based off of historical recollection of previous takes that have occurred at the facility: 
	• 
	• 
	• 
	The anticipated take of Green Sea turtles is approximately one hundred (100) per year. 

	• 
	• 
	The anticipated take of Kemp's Ridley Sea turtles is approximately three (3) per year. 

	• 
	• 
	No take of Hawksbill, Leatherback, or Loggerhead sea turtles are expected. 


	Life stages of the turtles anticipated to be affected by the take is currently unknown but will be monitored and recorded by facility staff. Attachment B of this document, "Management of Sea turtles at the Intake Canal," provides a tracking mechanism for the facility and a means to identify the life stage and species of each turtle. Copies of these records will be maintained on-site for 10 years, on a rolling basis. 
	The anticipated take identified above is an estimate based on employee knowledge of historical takes; however, since no records of historical takes are available, this estimate may need to be revised in the future. 
	3.2 Monitoring and Mitigation of Anticipated Takes The facility utilizes a 0.75-mile cooling water intake canal leading to the Cooling Water Intake Structure (CWIS) from the Laguna Madre (See Figure 1 ). Facility personnel will visually monitor the cribhouse a minimum of four (4) times per 12 hour shift, spaced at approximately 3 hour intervals. The visual assessments from the cribhouse provide the personnel the opportunity to identify turtles in the canal prior to them reaching the CWIS. Facility personnel
	3.3 Funding Barney M. Davis Power Station is an existing facility that has been in operation since 197 4. Monitoring and mitigation activities outlined in Attachment Bare currently being conducted at the facility by employees trained on this procedure and/or employees of the Texas Parks and Wildlife Department. Texas Parks and Wildlife Department operates a fish hatchery on facility property and will continue to assist with mitigation efforts. Barney M. Davis Power Station is an existing facility and there 
	and funding provided through the facility's annual operating budget. 
	3.4 Enforcement The National Marine Fisheries Services, Marine Mammal and Sea turtle Division will oversee the facility's permit and ensure the facility is in compliance with all applicable requirements found in the Endangered Species Act of 1973. Facility employees responsible for monitoring the intake canal will receive appropriate training upon hire, and refresher training annually, to ensure the conditions of the permit are met. Employees will complete the attached "Management of Sea turtles at the Inta
	3.5 Alternatives Considered 
	The facility has considered the following alternative actions to address the take at the facility: 
	• Seasonal outages of the facility during winter months when the incidence of take is higher. 
	This alternative is not feasible for the facility due to the nature of operations and the year-round need for the facility to supply electricity to the power grid. The facility generates electricity that is used to power residences, small businesses, and large businesses in Texas through the ERGOT grid. ERGOT manages the flow of electricity from approximately 75,000 MW of installed capacity to 24 million Texas customers, representing 90% of the state's electric load. Barney M. Davis Power Station is a key e
	• No action taken The alternative to take no action to mitigate take at the facility was considered as part of the preparation of the facility's Conservation Plan. Due to the nature of the take occurring, if no action was taken to identify and collect turtles in the intake 
	canal, there would be a 100% mortality rate for the turtles. With this approach, facility personnel would not make any efforts to identify and collect the turtles located in the intake canal prior to reaching the cooling water intake structure (CWIS). This option is not preferred, as implementing procedures to locate and collect turtles can greatly reduce the likelihood of turtles becoming caught in the 
	CWIS. 
	• Additional Monitoring Equipment located prior to the CWIS. The addition of electronic monitoring equipment prior to the CWIS was reviewed as an option to reduce potential impingement of turtles. Due to the variability in the size of turtles and other debris that migrates up the intake canal to the CWIS, this technology is not feasible. The equipment would not be able to differentiate between turtles and other debris and would result in excessive man-hours verifying alarm notifications to identify the trig
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	ATTACHMENT A ENDANGERED SPECIES ACT OF 1973 
	E.r~ANGERED SPECIES ACT OF 1973 
	ENDANGERED SPECIES ACT OF 1973 
	[Public Law 93-205, Approved Dec. 28, 1973, 87 Stat. 884] 
	[As Amended Through Public Law 107-136, Jan. 24, 2002] 
	AN ACT To provide for the conservation of endangered and threatened species of 
	fish, wildlife, and plants, and for other purposes. 
	Be it enacted by the Senate and House of Representatives of the United States of America in Congress assembled, (16 U.S.C. 1531 note] That this Act may be cited as the "Endangered Species Act of 1973". 
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	FINDINGS, PURPOSES, AND POLICY 
	SEC. 2. (16 U.S.C. 1531] (a) FINDINGS.-The Congress finds and declares that
	-

	(
	(
	(
	1) various species of fish, wildlife, and plants in the United States have been rendered extinct as a consequence of economic growth and development untempered by adequate concern and conservation; 

	(2) 
	(2) 
	other species of fish, wildlife, and plants have been so depleted in numbers that they are in danger of or threatened with extinction; 

	(3) 
	(3) 
	these species of fish, wildlife, and plants are of esthetic, ecological, educational, historical, recreational, and scientific value to the Nation and its people; 


	1 Bracketed material does not appear in Act. Sec. 1012 of P.L. 100-478, 102 Stat. 2314, October 7, 1988, added sec. 18 of the Act but did not conform the table of contents of the Act. 
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	(4) 
	(4) 
	(4) 
	(4) 
	the United States has pledged itself as a sovereign state in the international community to conserve to the extent practicable the various species of fish or wildlife and plants facing extinction, pursuant to-
	-


	(A) migratory bird treaties with Canada and Mexico; 
	(B) 
	(B) 
	(B) 
	the Migratory and Endangered Bird Treaty with Japan; 

	(C) 
	(C) 
	the Convention on Nature Protection and Wildlife Preservation in the Western Hemisphere; 

	(D) 
	(D) 
	the International Convention for the Northwest Atlantic Fisheries; 

	(E) 
	(E) 
	the International Convention for the High Seas Fisheries of the North Pacific Ocean; 

	(F) 
	(F) 
	the Convention on International Trade in Endangered Species of Wild Fauna and Flora; and 


	(G) other international agreements; and 

	(5) 
	(5) 
	encouraging the States and other interested farties, through Federal financial assistance and a system o incentives, to develop and maintain conservation programs which meet national and international standards is a key to meeting the Nation's international commitments and to better safeguarding, for the benefit of all citizens, the Nation's heritage in fish, wildlife, and plants. 


	(b) 
	(b) 
	(b) 
	PuRP0SES.-The purposes of this Act are to provide a means whereby the ecosystems upon which endangered species and threatened species depend may be conserved, to provide a program for the conservation of such endangered species and threatened species, and to take such steps as may be appropriate to achieve the purposes of the treaties and conventions set forth in subsection 

	(a) 
	(a) 
	of this section. 

	(c) 
	(c) 
	P0LICY.-(1) It is further declared to be the policy of Congress that all Federal departments and agencies shall seek to conserve endangered species and threatened species and shall utilize their authorities in furtherance of the purposes of this Act. 

	(2) 
	(2) 
	It is further declared to be the policy of Congress that Federal agencies shall cooperate with State and local agencies to resolve water resource issues in concert with conservation of endangered species. 


	DEFINITIONS 
	SEC. 3. (16 U.S.C. 1532) For the purposes of this Act
	-

	(1) 
	(1) 
	(1) 
	The term "alternative courses of action" means all alternatives and thus is not limited to original project objectives and agency jurisdiction. 

	(2) 
	(2) 
	The term "commercial activity" means all activities of industry and trade, including, but not limited to, the buying or selling of commodities and activities conducted for the purpose of facilitating such buying and selling: Provided, however, That it does not include exhibitions of commodities by museums or similar cultural or historical organizations. 

	(3) 
	(3) 
	The terms "conserve," "conserving," and "conservation" mean to use and the use of all methods and procedures which are necessary to bring any endangered species or threatened species to the point at which the measures provided pursuant to this Act are 
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	no longer necessary. Such methods and procedures include, but are not limited to, all activities associated with scientific resources management such as research, census, law enforcement, habitat acquisition and maintenance, propagation, live trapping, and transplantation, and, in the extraordinary case where population pressures within a given ecosystem cannot be otherwise relieved, may include regulated taking. 
	(4) The term "Convention" means the Convention on International Trade in Endangered Species of Wild Fauna and Flora, signed on March 3, 1973, and the appendices thereto. 
	(5)(A) The term "critical habitat" for a threatened or endangered species means
	-

	(i) 
	(i) 
	(i) 
	the specific areas within the geographical area occupied by the species, at the time it is listed in accordance with the provisions of section 4 of this Act, on which are found those physical or biological features (I) essential to the conservation of the species and (II) which may require special management considerations or protection; and 

	(ii) 
	(ii) 
	specific areas outside the geographical area occupied by the species at the time it is listed in accordance with the provisions of section 4 of this Act, upon a determination by the Secretary that such areas are essential for the conservation of the species. 


	(B) 
	(B) 
	(B) 
	Critical habitat may be established for those species now listed as threatened or endangered species for which no critical habitat has heretofore been established as set forth in subparagraph (A) of this paragraph. 

	(C) 
	(C) 
	Except in those circumstances determined by the Secretary, critical habitat shall not include the entire geographical area which can be occupied by the threatened or endangered species. 

	(6) 
	(6) 
	The term "endangered species" means any species which is in danger of extinction throughout all or a significant portion of its range other than a species of the Class Insecta determined by the Secretary to constitute a pest whose protection under the provisions of this Act would present an overwhelming and overriding risk to man. 

	(7) 
	(7) 
	The term "Federal agency" means any department, agency, or instrumentality of the United States. 

	(8) 
	(8) 
	The term "fish or wildlife" means any member of the animal kingdom, including without limitation any mammal, fish, bird (including any migratory, nonmigratory, or endangered bird for which protection is also afforded by treaty or other international agreement), amphibian, reptile, mollusk, crustacean, arthropod or other invertebrate, and includes any part, product, egg, or offspring thereof, or the dead body or parts thereof. 

	(9) 
	(9) 
	(9) 
	The term "foreign commerce" includes, among other things, any transaction

	(A) 
	(A) 
	(A) 
	between persons within one foreign country; 

	(B) 
	(B) 
	between persons in two or more foreign countries; 


	(C) 
	(C) 
	(C) 
	between a person within the United States and a person in a foreign country; or 

	(D) 
	(D) 
	between persons within the United States, where the fish and wildlife in question are moving in any country or countries outside the United States. 



	(10) 
	(10) 
	(10) 
	The term "import" means to land on, bring into, or introduce into or attempt to land on, bring into, or introduce into, any place subject to the jurisdiction of the United States, whether or not such landing, bringing, or introduction constitutes an importation within the meaning of the customs laws of the United States. 

	[(11) Repealed by section 4(b) of P.L. 97-304, 96 Stat. 1420.) 

	(12) 
	(12) 
	The term "permit or license applicant" means, when used with respect to an action of a Federal agency for which exemption is sought under section 7, any person whose application to such agency for a permit or license has been denied primarily because of the application of section 7(a) to such agency action. 

	(13) 
	(13) 
	The term "person" means an individual, corporation, partnership, trust, association, or any other private entity; or any officer, employee, agent, department, or instrumentality of the Federal Government, of any State, municipality, or political subdivision of a State, or of any foreign government; any State, municipality, or political subdivision of a State; or any other entity subject to the jurisdiction of the United States. 

	(14) 
	(14) 
	The term "plant" means any member of the plant kingdom, including seeds, roots and other parts thereof. 

	(15) 
	(15) 
	The term "Secretary'' means, except as otherwise herein provided, the Secretary of the Interior or the Secretary of Commerce as program responsibilities are vested pursuant to the provisions of Reorganization Plan Numbered 4 of 1970; except that with respect to the enforcement of the provisions of this Act and the Convention which pertain to the importation or exportation ofterrestrial plants, the term also means the Secretary of Agriculture. 

	(16) 
	(16) 
	The term "species" includes any subspecies of fish or wildlife or plants, and any distinct population segment of any species of vertebrate fish or wildlife which interbreeds when mature. 

	(17) 
	(17) 
	The term "State" means any of the several States, the District of Columbia, the Commonwealth of Puerto Rico, American Samoa, the Virgin Islands, Guam, and the Trust Territory of the Pacific Islands. 

	(18) 
	(18) 
	The term "State agency" means any State agency, department, board, commission, or other governmental entity which is responsible for the management and conservation of fish, plant, or wildlife resources within a State. 

	(19) 
	(19) 
	The term "take" means to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage in any such conduct. 

	(20) 
	(20) 
	The term "threatened species" means any species which is likely to become an endangered species within the foreseeable future throughout all or a significant portion of its range. 

	(21) 
	(21) 
	The term "United States," when used in a geographical context, includes all States. 


	DETERMINATION OF ENDANGERED SPECIES AND THREATENED SPECIES 
	SEC. 4. [16 U.S.C. 1533) (a) GENERAL.-(!) The Secretary shall by regulation promulgated in accordance with subsection (b) determine whether any species is an endangered species or a threatened species because of any of the following factors: 
	(A) 
	(A) 
	(A) 
	the present or threatened destruction, modification, or curtailment of its habitat or range; 

	(B) 
	(B) 
	(B) 
	overutilization for commercial, recreational, scientific, or educational purposes; 

	(C) 
	(C) 
	(C) 
	disease or predation; 

	(D) 
	(D) 
	the inadequacy of existing regulatory mechanisms; or 



	(E) 
	(E) 
	other natural or manmade factors affecting its continued existence. 


	(2) 
	(2) 
	(2) 
	(2) 
	With respect to any species over which program responsibilities have been vested in the Secretary of Commerce pursuant to Reorganization Plan Numbered 4 of 1970

	(A) 
	(A) 
	(A) 
	(A) 
	in any case in which the Secretary of Commerce determines that such species should

	(i) 
	(i) 
	(i) 
	be listed as an endangered species or a threatened species, or 

	(ii) 
	(ii) 
	be changed in status from a threatened species to an endangered species, he shall so inform the Secretary of the Interior, who shall list such species in accordance with this section; 



	(B) 
	(B) 
	(B) 
	in any case in which the Secretary of Commerce determines that such species should

	(i) 
	(i) 
	(i) 
	be removed from any list published pursuant to subsection (c) of this section, or 

	(ii) 
	(ii) 
	be changed in status from an endangered species to a threatened species, he shall recommend such action to the Secretary of the Interior, and the Secretary of the Interior, if he concurs in the recommendation, shall implement such action; and 



	(C) 
	(C) 
	the Secretary of the Interior may not list or remove from any list any such species, and may not change the status of any such species which are listed, without a prior favorable determination made pursuant to this section by the Secretary of Commerce. 



	(3) 
	(3) 
	(3) 
	The Secretary, by regulation promulgated in accordance with subsection (b) and to the maximum extent prudent and determinable

	(A) 
	(A) 
	(A) 
	shall, concurrently with making a determination under paragraph (1) that a species is an endangered species or a threatened species, designate any habitat of such species which is then considered to be critical habitat; and 

	(B) 
	(B) 
	may, from time-to-time thereafter as appropriate, revise such designation. 



	(b) 
	(b) 
	BASIS FOR DETERMINATIONS.-(l)(A) The Secretary shall make determinations required by subsection (a)(l) solely on the basis of the best scientific and commercial data available to him after conducting a review of the status of the species and after taking into account those efforts, if any, being made by any State or foreign nation, or any political subdivision of a State or foreign nation, to protect such species, whether by predator control, protection of habitat and food supply, or other conservation p

	(B) 
	(B) 
	(B) 
	In carrying out this section, the Secretary shall give consideration to species which have been-

	(i) 
	(i) 
	(i) 
	designated as requiring protection from unrestricted commerce by any foreign nation, or pursuant to any international agreement; or 

	(ii) 
	(ii) 
	identified as in danger of extinction, or likely to become so within the foreseeable future, by any State agency or by any agency of a foreign nation that is responsible for the conservation of fish or wildlife or plants. 



	(2) 
	(2) 
	The Secretary shall designate critical habitat, and make revisions thereto, under subsection (a)(3) on the basis of the best scientific data available and after taking into consideration the economic impact, and any other relevant impact, of specifying any particular area as critical habitat. The Secretary may exclude any area from critical habitat if he determines that the benefits of such exclusion outweight the benefits of specifying such area as part of the critical habitat, unless he determines, b


	(3)(A) To the maximum extent practicable, within 90 days after receiving the petition of an interested person under section 553(e) of title 5, United States Code, to add a species to, or to remove a species from, either of the lists published under subsection (c), the Secretary shall make a finding as to whether the petition presents substantial scientific or commercial information indicating that the petitioned action may be warranted. If such a petition is found to present such information, the Secretary 
	(B) Within 12 months after receiving a petition that is found under subparagraph (A) to present substantial information indicating that the petitioned action may be warranted, the Secretary shall make one of the following findings: 
	(i) 
	(i) 
	(i) 
	The petitioned action is not warranted, in which case the Secretary shall promptly publish such finding in the Federal Register. 

	(ii) 
	(ii) 
	The petitioned action is warranted in which case the Secretary shall promptly publish in the Federal Register a general notice and the complete text of a proposed regulation to implement such action in accordance with paragraph (5). 


	(iii) The petitioned action is warranted but that
	-

	(1) 
	(1) 
	(1) 
	the immediate proposal and timely promulgation of a final regulation implementing the petitioned action in accordance with paragraphs (5) and (6) is precluded by pending proposals to determine whether any species is an endangered species or a threatened species, and 

	(II) 
	(II) 
	expeditious progress is being made to add qualified species to either of the lists published under subsection (c) and to remove from such lists species for which the protections of the Act are no longer necessary, 


	in which case the Secretary shall promptly publish such finding in the Federal Register, together with a description and evaluation of the reasons and data on which the finding is based. 
	(C)(i) A petition with respect to which a finding is made under subparagraph (B)(iii) shall be treated as a petition that is resubmitted to the Secretary under subparagraph (A) on the date of such finding and that presents substantial scientific or commercial information that the petitioned action may be warranted. (ii) Any negative finding described in subparagraph (A) and any finding described in subparagraph (B)(i) or (iii) shall be subject to judicial review. (iii) The Secretary shall implement a syst
	(ii) 
	(ii) 
	(ii) 
	Within 12 months after receiving a petition that is found under clause (i) to present substantial information indicating that the requested revision may be warranted, the Secretary shall determine how he intends to proceed with the requested revision, and shall promptly publish notice of such intention in the Federal Register. 

	(4) 
	(4) 
	Except as provided in paragraphs (5) and (6) of this subsection, the provisions of section 553 of title 5, United States Code (relating to rulemaking procedures), shall apply to any regulation promulgated to carry out the purposes of this Act. 

	(5) 
	(5) 
	(5) 
	With respect to any regulation proposed by the Secretary to implement a determination, designation, or revision referred to in subsection (a)(l) or (3), the Secretary shall

	(A) 
	(A) 
	(A) 
	(A) 
	not less than 90 days before the effective date of the regulation

	(i) 
	(i) 
	(i) 
	publish a general notice and the complete text of the proposed regulation in the Federal Register, and 

	(ii) 
	(ii) 
	give actual notice of the proposed regulation (including the complete text of the regulation) to the State agency in each State in which the species is believed to occur, and to each county or equivalent jurisdiction in which the species is believed to occur, and invite the comment of such agency, and each such jurisdiction, thereon; 



	(B) 
	(B) 
	insofar as practical, and in cooperation with the Secretary of State, give notice of the proposed regulation to each foreign nation in which the species is believed to occur or whose citizens harvest the species on the high seas, and invite the comment of such nation thereon; 

	(C) 
	(C) 
	give notice of the proposed regulation to such professional scientific organizations as he deems appropriate; 

	(D) 
	(D) 
	publish a summary of the proposed regulation in a newspaper of general circulation in each area of the United States in which the species is believed to occur; and 

	(E) 
	(E) 
	promptly hold one public hearing on the proposed regulation if any person files a request for such a hearing within 45 days after the date of publication of general notice. (6)(A) Within the one-year period beginning on the date on 




	1 So in original. Probably should be paragraph "(7)". 
	which general notice is published in accordance with paragraph (5)(A)(i) regarding a proposed regulation, the Secretary shall publish in the Federal Register
	-

	(i) if a determination as to whether a species is an endangered species or a threatened species, or a revision of critical habitat, is involved, either
	-

	(!) a final regulation to implement such determination, 
	(II) a final regulation to implement such revision or a finding that such revision should not be made, 
	(III) notice that such one-year period is being extended under subparagraph (B)(i), or 
	(IV) 
	(IV) 
	(IV) 
	notice that the proposed regulation is being withdrawn under subparagraph (B)(ii), together with the finding on which such withdrawal is based; or 

	(ii) 
	(ii) 
	subject to subparagraph (C), if a designation of critical 


	habitat is involved, either(!) a final regulation to implement such designation, or 
	-

	(II) notice that such one-year period is being extended under such subparagraph. 
	(B)(i) If the Secretary finds with respect to a proposed regulation referred to in subparagraph (A)(i) that there is substantial disagreement regarding the sufficiency or accuracy of the available data relevant to the determination or revision concerned, the Secretary may extend the one-year period specified in subparagraph 
	(A) 
	(A) 
	(A) 
	for not more than six months for purposes of soliciting additional data. 

	(ii) 
	(ii) 
	If a proposed regulation referred to in subparagraph (A)(i) is not promulgated as a final regulation within such one-year period (or longer period if extension under clause (i) applies) because the Secretary finds that there is not sufficient evidence to justify the action proposed by the regulation, the Secretary shall immediately withdraw the regulation. The finding on which a withdrawal is based shall be subject to judicial review. The Secretary may not propose a regulation that has previously been wi


	(iii) If the one-year period specified in subparagraph (A) is extended under clause (i) with respect to a proposed regulation, then before the close of such extended period the Secretary shall publish in the Federal Register either a final regulation to implement the determination or revision concerned, a finding that the revision should not be made, or a notice of withdrawal of the regulation under clause (ii), together with the finding on which the withdrawal is based. 
	(C) A final regulation designating critical habitat of an endangered species or a threatened species shall be published concurrently with the final regulation implementing the determination 
	that such species is endangered or threatened, unless the Secretary deems that
	-

	(i) 
	(i) 
	(i) 
	it is essential to the conservation of such species that the regulation implementing such determination be promptly published; or 

	(ii) 
	(ii) 
	critical habitat of such species is not then determinable, in which case the Secretary, with respect to the proposed regulation to designate such habitat, may extend the one-year period specified in subparagraph (A) by not more than one additional year, but not later than the close of such additional year the Secretary must publish a final regulation, based on such data as may be available at that time, designating, to the maximum extent prudent, such habitat. 


	(7) Neither paragraph (4), (5), or (6) of this subsection nor section 553 of title 5, United States Code, shall apply to any regulation issued by the Secretary in regard to any emergency posing a significant risk to the well-being of any species of fish and wildlife or plants, but only if
	-

	(A) 
	(A) 
	(A) 
	at the time of publication of the regulation in the Federal Register the Secretary publishes therein detailed reasons why such regulation is necessary; and 

	(B) 
	(B) 
	in the case such regulation applies to resident species of fish or wildlife, or plants, the Secretary gives actual notice of such regulation to the State agency in each State in which such species is believed to occur. 


	Such regulation shall, at the discretion of the Secretary, take effect immediately upon the publication of the regulation in the Federal Register. Any regulation promulgated under the authority of this paragraph shall cease to have force and effect at the close of the 240-day period following the date of publication unless, during such 240-day period, the rulemaking procedures which would apply to such regulation without regard to this paragraph are complied with. If at any time after issuing an emergency r
	(8) 
	(8) 
	(8) 
	The publication in the Federal Register of any proposed or final regulation which is necessary or appropriate to carry out the purposes of this Act shall include a summary by the Secretary of the data on which such regulation is based and shall show the relationship of such data to such regulation; and if such regulation designates or revises critical habitat, such summary shall, to the maximum extent practicable, also include a brief description and evaluation of those activities (whether public or pri

	(c) 
	(c) 
	LISTS.-(!) The Secretary of the Interior shall publish in the Federal Register a list of all species determined by him or the Secretary of Commerce to be endangered species and a list of all species determined by him or the Secretary of Commerce to be threatened species. Each list shall refer to the species contained therein by scientific and common name or names, if any, specify with respect to such species over what portion of its range it is endangered or threatened, and specify any critical habitat 


	The Secretary shall from time to time revise each list published under the authority of this subsection to reflect recent determinations, designations, and revisions made in accordance with subsections (a) and (b). 
	(2) 
	(2) 
	(2) 
	The Secretary shall

	(A) 
	(A) 
	conduct, at least once every five years, a review of all species included in a list which is published pursuant to paragraph (1) and which is in effect at the time of such review; and 

	(B) 
	(B) 
	determine on the basis of such review whether any such species should


	(i) be removed from such list; 
	(ii) be changed in status from an endangered species to a threatened species; or 
	(iii) be changed in status from a threatened species to 
	an endangered species. Each determination under subparagraph (B) shall be made in accordance with the provisions of subsection (a) and (b). 
	(d) 
	(d) 
	(d) 
	PROTECTIVE REGULATIONS.-Whenever any species is listed as a threatened species pursuant to subsection (c) of this section, the Secretary shall issue such regulations as he deems necessary and advisable to provide for the conservation of such species. The Secretary may by regulation prohibit with respect to any threatened species any act prohibited under section 9(a)(l), in the case of fish or wildlife, or section 9(a)(2) in the case of plants, with respect to endangered species; except that with respect t

	(e) 
	(e) 
	(e) 
	SIMILARITY OF APPEARANCE CASES.-The Secretary may, by regulation of commerce or taking, and to the extent he deems advisable, treat any species as an endangered species or threatened species even through it is not listed pursuant to section 4 of this Act if he finds that

	(A) 
	(A) 
	(A) 
	such species so closely resembles in appearance, at the point in question, a species which has been listed pursuant to such section that enforcement personnel would have substantial difficulty in attempting to differentiate between the listed and unlisted species; 

	(B) 
	(B) 
	the effect of this substantial difficulty is an additional threat to an endangered or threatened species; and 

	(C) 
	(C) 
	such treatment of an unlisted species will substantially facilitate the enforcement and further the policy of this Act. (f)(l) RECOVERY PLANs.-The Secretary shall develop and im




	plement plans (hereinafter in this subsection referred to as "recovery plans") for the conservation and survival of endangered species and threatened species listed pursuant to this section, unless he finds that such a plan will not promote the conservation of the species. The Secretary, in development and implementing recovery plans, shall, to the maximum extent practicable
	-

	(A) give priority to those endangered species or threatened species, without regard to taxonomic classification, that are most likely to benefit from such plans, particularly those spe
	(A) give priority to those endangered species or threatened species, without regard to taxonomic classification, that are most likely to benefit from such plans, particularly those spe
	-

	cies that are, or may be, in conflict with construction or other 1 
	development projects or other forms of economic activity; 


	(B) 
	(B) 
	(B) 
	incorporate in each plan

	(i) 
	(i) 
	a description of such site-specific management actions as may be necessary to achieve the plan's goal for the conservation and survival of the species; 

	(ii) 
	(ii) 
	objective, measurable criteria which, when met, would result in a determination, in accordance with the provisions of this section, that the species be removed from the list; and 


	(iii) estimates of the time required and the cost to carry out those measures needed to achieve the plan's goal and to achieve intermediate steps toward that goal. 
	(2) 
	(2) 
	(2) 
	The Secretary, in developing and implementing recovery plans, may procure the services of appropriate public and private agencies and institutions and other qualified persons. Recovery teams appointed pursuant to this subsection shall not be subject to the Federal Advisory Committee Act. 

	(3) 
	(3) 
	The Secretary shall report every two years to the Committee on Environment and Public Works of the Senate and the Committee on Merchant Marine and Fisheries of the House of Representatives on the status of efforts to develop and implement recovery plans for all species listed pursuant to this section and on the status of all species for which such plans have been developed. 

	(4) 
	(4) 
	The Secretary shall, prior to final approval of a new or revised recovery plan, provide public notice and an opportunity for public review and comment on such plan. The Secretary shall consider all information presented during the public comment period prior to approval of the plan. 

	(5) 
	(5) 
	Each Federal agency shall, prior to implementation of a new or revised recovery plan, consider all information presented during the public comment period under paragraph (4). 

	(g) 
	(g) 
	M0NIT0RING.-(1) The Secretary shall implement a system in cooperation with the States to monitor effectively for not less than five years the status of all species which have recovered to the point at which the measures provided pursuant to this Act are no longer necessary and which, in accordance with the provisions of this section, have been removed from either of the lists published under subsection (c). 

	(2) 
	(2) 
	The Secretary shall make prompt use of the authority under paragraph 7 1 of subsection (b) of this section to prevent a significant risk to the well being of any such recovered species. 

	(h) 
	(h) 
	(h) 
	AGENCY GUIDELINES.-The Secretary shall establish, and publish in the Federal Register, agency guidelines to insure that the purposes of this section are achieved efficiently and effectively. Such guidelines shall include, but are not limited to

	(
	(
	(
	1) procedures for recording the receipt and the disposition of petitions submitted under subsection (b)(3) of this section; 

	(2) 
	(2) 
	criteria for making the findings required under such subsection with respect to petitions; 

	(3) 
	(3) 
	a ranking system to assist in the identification of species that should receive priority review under subsection (a)(l) of the section; and 




	1 So in Jaw. Probably should be "; and". 1 So in original. Probably should be paragraph "(7)". 
	(4) a system for developing and implementing, on a pri
	-

	ority basis, recovery plans under subsection (f) of this section. The Secretary shall provide to the public notice of, and opportunity to submit written comments on, any guideline (including any amendment thereto) proposed to be established under this subsection. 
	(i) If, in the case of any regulation proposed by the Secretary under the authority of this section, a State agency to which notice thereof was given in accordance with subsection (b)(5)(A)(ii) files comments disagreeing with all or part of the proposed regulation, and the Secretary issues a final regulation which is in conflict with such comments, or if the Secretary fails to adopt a regulation pursuant to an action petitioned by a State agency under subsection (b)(3), the Secretary shall submit to the St
	LAND ACQUISITION 
	SEC. 5. (a) (16 U.S.C. 1534) PR0GRAM.-The Secretary, and the Secretary of Agriculture with respect to the National Forest System, shall establish and implement a program to conserve fish, wildlife, and plants, including those which are listed as endangered species or threatened species pursuant to section 4 of this Act. To carry out such a program, the appropriate Secretary
	-

	(!) shall utilize the land acquisition and other authority 
	under the Fish and Wildlife Act of 1956, as amended, the Fish 
	and Wildlife Coordination Act, as amended, and the Migratory 
	Bird Conservation Act, as appropriate; and 
	(2) is authorized to acquire by purchase, donation, or otherwise, lands, waters, or interest therein, and such authority shall be in addition to any other land acquisition vested in him. 
	(b) ACQUISITIONS.-Funds made available pursuant to the Land and Water Conservation Fund Act of 1965, as amended, may be used for the purpose of acquiring lands, waters, or interests therein under subsection (a) of this section. 
	COOPERATION WITH THE STATES 
	SEC. 6. (16 U.S.C. 1535) (a) GENERAL.-ln carrying out the program authorized by this Act, the Secretary shall cooperate to the maximum extent practicable with the States. Such cooperation shall include consultation with the States concerned before acquiring any land or water, or interest therein, for the purpose of conserving any endangered species or threatened species. 
	(b) MANAGEMENT AGREEMENTS.-The Secretary may enter into agreements with any State for the administration and management of any area established for the conservation of endangered species or threatened species. Any revenues derived from the administration of such areas under these agreements shall be subject to the 
	provisions of section 401 of the Act of June 15, 1935 (49 Stat. 383; 16 U.S.C. 715s). 
	(c)(l) COOPERATIVE AGREEMENTS.-ln furtherance of the purposes of this Act, the Secretary is authorized to enter into a cooperative agreement in accordance with this section with any State which establishes and maintains an adequate and active program for the conservation of endangered species and threatened species. Within one hundred and twenty days after the Secretary receives a certified copy of such a proposed State program, he shall make a determination whether such program is in accordance with this
	-

	(A) 
	(A) 
	(A) 
	authority resides in the State agency of conserve resident species of fish or wildlife determined by the State agency or the Secretary to be endangered or threatened; 

	(B) 
	(B) 
	the State agency has established acceptable conservation programs, consistent with the purposes and policies of this Act, for all resident species of fish or wildlife in the State which are deemed by the Secretary to be endangered or threatened, and has furnished a copy of such plan and program together with all pertinent details, information, and data requested to the Secretary; 

	(C) 
	(C) 
	the State agency is authorized to conduct investigations to determine the status and requirements for survival of resident species of fish and wildlife; 

	(D) 
	(D) 
	the State agency is authorized to establish programs, including the acquisition of land or aquatic habitat or interests therein, for the conservation of resident endangered or threatened species of fish or wildlife; and 

	(E) 
	(E) 
	provision is made for public participation in designating resident species of fish or wildlife as endangered or threatened; or 


	that under the State program
	-

	(i) 
	(i) 
	(i) 
	the requirements set forth in subparagraphs (C), (D), and (E) of this paragraph are complied with, and 

	(ii) 
	(ii) 
	plans are included under which immediate attention will be given to those resident species of fish and wildlife which are determined by the Secretary or the State agency to be endangered or threatened and which the Secretary and the State agency agree are most urgently in need of conservation programs; except that a cooperative agreement entered into with a State whose program is deemed adequate and active pursuant to clause (i) and this clause shall not affect the applicability of prohibitions set forth i


	(2) In furtherance of the purposes of this Act, the Secretary is authorized to enter into a cooperative agreement in accordance 
	(2) In furtherance of the purposes of this Act, the Secretary is authorized to enter into a cooperative agreement in accordance 
	with this section with any State which establishes and maintains an adequate and active program for the conservation of endangered species and threatened species of plants. Within one hundred and twenty days after the Secretary receives a certified copy of such a proposed State program, he shall make a determination whether such program is in accordance with this Act. Unless he determines, pursuant to this paragraph, that the State program is not in accordance with this Act, he shall enter into a cooperati
	-


	(A) 
	(A) 
	(A) 
	authority resides in the State agency to conserve resident species of plants determined by the State agency or the Secretary to be endangered or threatened; 

	(B) 
	(B) 
	the State agency has established acceptable conservation programs, consistent with the purposes and policies of this Act, for all resident species of plants in the State which are deemed by the Secretary to be endangered or threatened, and has furnished a copy of such plan and program together with all pertinent details, information, and data requested to the Secretary; 

	(C) 
	(C) 
	the State agency is authorized to conduct investigations to determine the status and requirements for survival of resident species of plants; and 

	(D) 
	(D) 
	(D) 
	provision is made for public participation in designating resident species of plants as endangered or threatened; or that under the State program

	(i) 
	(i) 
	(i) 
	the requirements set forth in subparagraphs (C) and (D) of this paragraph are complied with, and 

	(ii) 
	(ii) 
	plans are included under which immediate attention will be given to those resident species of plants which are determined by the Secretary or the State agency to be endangered or threatened and which the Secretary and the State agency agree are most urgently in need of conservation programs; except that a cooperative agreement entered into with a State whose program is deemed adequate and active pursuant to clause (i) and this clause shall not affect the applicability of prohibitions set forth in or aut




	(d) 
	(d) 
	(d) 
	ALLOCATION OF FUNDS.-(1) The Secretary is authorized to provide financial assistance to any State, through its respective State agency, which has entered into a cooperative agreement pursuant to subsection (c) of this section to assist in development of programs for the conservation of endangered and threatened species or to assist in monitoring the status of candidate species pursuant to subparagraph (C) of section 4(b)(3) and recovered species pursuant to section 4(g). The Secretary shall allocate each

	(i) 
	(i) 
	of this section to such States based on consideration of-


	(A) 
	(A) 
	(A) 
	the international commitments of the United States to protect endangered species or threatened species; 

	(B) 
	(B) 
	the readiness of a State to proceed with a conservation program consistent with the objectives and purposes of this Act· 


	'(C) the number of endangered species and threatened species within a State; 
	(D) 
	(D) 
	(D) 
	the potential for restoring endangered species and threatened species within a State; 

	(E) 
	(E) 
	the relative urgency to initiate a program to restore and protect an endangered species or threatened species in terms of survival of the species; 

	(F) 
	(F) 
	the importance of monitoring the status of candidate species within a State to prevent a significant risk to the well being of any such species; and 

	(G) 
	(G) 
	the importance of monitoring the status of recovered species within a State to assure that such species do not return to the point at which the measures provided pursuant to this Act are again necessary. 


	So much of the annual appropriation made in accordance with provisions of subsection (i) of this section allocated for obligation to any State for any fiscal year as remains unobligated at the close thereof is authorized to be made available to that State until the close of the succeeding fiscal year. Any amount allocated to any State which is unobligated at the end of the period during which it is available for expenditure is authorized to be made available for expenditure by the Secretary in conducting p
	(2) Such cooperative agreements shall provide for (A) the actions to be taken by the Secretary and the States; (B) the benefits that are expected to be derived in connection with the conservation of endangered or threatened species; (C) the estimated cost of these actions; and (D) the share of such costs to be bore by the Federal Government and by the States; except that
	-

	(i) 
	(i) 
	(i) 
	the Federal share of such program costs shall not exceed 75 percent of the estimated program cost stated in the agreement; and 

	(ii) 
	(ii) 
	the Federal share may be increased to 90 percent whenever two or more States having a common interest in one or more endangered or threatened species, the conservation of which may be enhanced by cooperation of such States, enter jointly into agreement with the Secretary. 


	The Secretary may, in his discretion, and under such rules and regulations as he may prescribe, advance funds to the State for financing the United States pro rata share agreed upon in the cooperative agreement. For the purposes of this section, the non-Federal share may, in the discretion of the Secretary, be in the form of money or real property, the value of which will be determined by the Secretary whose decision shall be final. 
	(e) 
	(e) 
	(e) 
	REVIEW OF STATE PROGRAMS.-Any action taken by the Secretary under this section shall be subject to his periodic review at no greater than annual intervals. 

	(f) 
	(f) 
	CONFLICTS BETWEEN FEDERAL AND STATE LAWS.-Any State law or regulation which applies with respect to the importation or 


	exportation of, or interstate or foreign commerce in, endangered specie or threatened species is void to the extent that it may effectively (1) permit what is prohibited by this Act of by any regulation which implements this Act, or (2) prohibit what is authorized pursuant to an exemption or permit provided for in this Act or in any regulation which implements this Act. This Act shall not otherwise be construed to void any State law or regulation which is intended to conserve migratory, resident, or intro
	(g) 
	(g) 
	(g) 
	TRANSITION.-(1) For purposes of this subsection, the term "establishment period" means, with respect to any State, the period beginning on the date of enactment of this Act and endinf on whichever of the following dates first occurs: (A) the date o the close of the 120-day period following the adjournment of the first regular session of the legislative of such State which commences after such date of enactment, or (B) the date of the close of the 15month period following such date of enactment. 

	(2) 
	(2) 
	(2) 
	The prohibitions set forth in or authorized pursuant to sections 4(d) and 9(a)(l)(B) of this Act shall not apply with respect to the taking of any resident endangered species or threatened species (other than species listed in Appendix I to the Convention or otherwise specifically covered by any other treaty or Federal law) within any State

	(A) 
	(A) 
	(A) 
	which is then a party to a cooperative agreement with the Secretary pursuant to section 6(c) of this Act (except to the extent that the taking of any such species is contrary to the law of such State); or 

	(B) 
	(B) 
	(B) 
	except for any time within the establishment period when

	(i) 
	(i) 
	(i) 
	the Secretary applies such prohibition to such species at the request of the State, or 

	(ii) 
	(ii) 
	the Secretary applies such prohibition after he finds, and publishes his finding, that an emergency exists posing a significant risk to the well-being of such species and that the prohibition must be applied to protect such species. The Secretary's finding and publication may be made without regard to the public hearing or comment provisions of section 553 of title 5, United States Code, or any other provision of this Act; but such prohibition shall expire 90 days after the date of its imposition unless the





	(h) 
	(h) 
	REGULATIONS.-The Secretary is authorized to promulgate such regulations as may be appropriate to carry out the provisions of this section relating to financial assistance to States. 

	(i) 
	(i) 
	APPROPRIATIONS.-(1) To carry out the provisions of this section for fiscal years after September 30, 1988, there shall be deposited into a special fund known as the cooperative endangered species conservation fund, to be administered by the Secretary, an 


	amount equal to five percent of the combined amounts covered each fiscal year into the Federal aid to wildlife restoration fund under section 3 of the Act of September 2, 1937, and paid, transferred, or otherwise credited each fiscal year to the Sport Fishing Restoration Account established under 1016 of the Act of July 18, 1984. 
	(2) Amounts deposited into the special fund are authorized to be appropriated annually and allocated in accordance with subsection (d) of this section. 
	INTERAGENCY COOPERATION 
	SEC. 7. [16 U.S.C. 1536) (a) FEDERAL AGENCY ACTIONS AND CoNSULTATIONS.-(1) The Secretary shall review other programs administered by him and utilize such programs in furtherance of the purposes of this Act. All other Federal agencies shall, in consultation with and with the assistance of the Secretary, utilize their authorities in furtherance of the purposes of this Act by carrying out programs for the conservation of endangered species and threatened species listed pursuant to section 4 of this Act. 
	(2) 
	(2) 
	(2) 
	Each Federal agency shall, in consultation with and with the assistance of the Secretary, insure that any action authorized, funded, or carried out by such agency (hereinafter in this section referred to as an "agency action") is not likely to jeopardize the continued existence of any endangered species or threatened species or result in the destruction or adverse modification of habitat of such species which is determined by the Secretary, after consultation as appropriate with affected States, to be crit

	(3) 
	(3) 
	Subject to such guidelines as the Secretary may establish, a Federal agency shall consult with the Secretary on any prospective agency action at the request of, and in cooperation with, the prospective permit or license applicant if the applicant has reason to believe that an endangered species or a threatened species may be present in the area affected by his project and that implementation of such action will likely affect such species. 

	(
	(
	4) Each Federal agency shall confer with the Secretary on any agency action which is likely to jeopardize the continued existence of any species proposed to be listed under section 4 or result in the destruction or adverse modification of critical habitat proposed to be designated for such species. This paragraph does not require a limitation on the commitment of resources as described in subsection (d). 

	(b) 
	(b) 
	OPINION OF SECRETARY.-(l)(A) Consultation under subsection (a)(2) with respect to any agency action shall be concluded within the 90-day period beginning on the date on which initiated or, subject to subparagraph (B), within such other period of time as is mutually agreeable to the Secretary and the Federal agency. 

	(B) 
	(B) 
	In the case of an agency action involving a permit or license applicant, the Secretary and the Federal agency may not mutually agree to conclude consultation within a period exceeding 90 days unless the Secretary, before the close of the 90th day referred to in subparagraph (A)


	(i) if the consultation period proposed to be agreed to will end before the 150th day after the date on which consultation was initiated, submits to the applicant a written statement setting forth-(1) the reasons why a longer period is required; (II) the information that is required to complete the consultation; and (III) the estimated date on which consultation will be completed; or (ii) if the consultation period proposed to be agreed to will end 150 or more days after the date on which consultation was 
	(i) if the consultation period proposed to be agreed to will end before the 150th day after the date on which consultation was initiated, submits to the applicant a written statement setting forth-(1) the reasons why a longer period is required; (II) the information that is required to complete the consultation; and (III) the estimated date on which consultation will be completed; or (ii) if the consultation period proposed to be agreed to will end 150 or more days after the date on which consultation was 
	(i) if the consultation period proposed to be agreed to will end before the 150th day after the date on which consultation was initiated, submits to the applicant a written statement setting forth-(1) the reasons why a longer period is required; (II) the information that is required to complete the consultation; and (III) the estimated date on which consultation will be completed; or (ii) if the consultation period proposed to be agreed to will end 150 or more days after the date on which consultation was 
	(i) if the consultation period proposed to be agreed to will end before the 150th day after the date on which consultation was initiated, submits to the applicant a written statement setting forth-(1) the reasons why a longer period is required; (II) the information that is required to complete the consultation; and (III) the estimated date on which consultation will be completed; or (ii) if the consultation period proposed to be agreed to will end 150 or more days after the date on which consultation was 



	The Secretary and the Federal agency may mutually agree to extend a consultation period established under the preceding sentence if the Secretary, before the close of such period, obtains the consent of the applicant to the extension. 
	(2) Consultation under subsection (a)(3) shall be concluded within such period as is agreeable to the Secretary, the Federal agency, and the applicant concerned. 
	(3)(A) Promptly after conclusion of consultation under paragraph (2) or (3) of subsection (a), the Secretary shall provide to the Federal agency and the applicant, if any, a written statement setting forth the Secretary's opinion, and a summary of the information on which the opinion is based, detailing how the agency action affects the species or its critical habitat. If jeopardy or adverse modification is found, the Secretary shall suggest those reasonable and prudent alternatives which he believes wou
	(B) 
	(B) 
	(B) 
	Consultation under subsection (a)(3), and an opinion based by the Secretary incident to such consultation, regarding an agency action shall be treated respectively as a consultation under subsection (a)(2), and as an opinion issued after consultation under such subsection, regarding that action if the Secretary reviews the action before it is commenced by the Federal agency and finds, and notifies such agency, that no significant changes have been made with respect to the action and that no significant cha

	(4) 
	(4) 
	(4) 
	If after consultation under subsection (a)(2) of this section, the Secretary concludes that

	(A) 
	(A) 
	(A) 
	the agency action will not violate such subsection, or offers reasonable and prudent alternatives which the Secretary believes would not violate such subsection; 

	(B) 
	(B) 
	the taking of an endangered species or a threatened species incidental to the agency action will not violate such subsection; and 

	(C) 
	(C) 
	if an endangered species or threatened species of a marine mammal is involved, the taking is authorized pursuant to section 101(a)(5) of the Marine Mammal Protection Act of 1972; 




	the Secretary shall provide the Federal agency and the applicant concerned, if any, with a written statement that
	-

	(i) 
	(i) 
	(i) 
	specifies the impact of such incidental taking on the species, 

	(ii) 
	(ii) 
	specifies those reasonable and prudent measures that the Secretary considers necessary or appropriate to minimize such impact, 


	(iii) in the case of marine mammals, specifies those measures that are necessary to comply with section 101(a)(5) of the Marine Mammal Protection Act of 1972 with regard to such taking, and 
	(iv) sets forth the terms and conditions (including, but not limited to, reporting requirements) that must be complied with by the Federal agency or applicant (if any), or both, to implement the measures specified under clauses (ii) and (iii). 
	(c) 
	(c) 
	(c) 
	BIOLOGICAL AsSESSMENT.-(1) To facilitate compliance with the requirements of subsection (a)(2) each Federal agency shall, with respect to any agency action of such agency for which no contract for construction has been entered into and for which no construction has begun on the date of enactment of the Endangered Species Act Amendments of 1978, request of the Secretary information whether any species which is listed or proposed to be listed may be present in the area of such proposed action. If the Secr

	(2) 
	(2) 
	Any person who may wish to apply for an exemption under subsection (g) of this section for that action may conduct a biological assessment to identify any endangered species or threatened species which is likely to be affected by such action. Any such biological assessment must, however, be conducted in cooperation with the Secretary and under the supervision of the appropriate Federal agency. 

	(d) 
	(d) 
	LIMITATION ON COMMITMENT OF RESOURCES.-After initiation of consultation required under subsection (a)(2), the Federal agency and the permit or license applicant shall not make any irreversible or irretrievable commitment of resources with respect to the agency action which has the effect of foreclosing the formulation or implementation of any reasonable and prudent alternative measures which would not violate subsection (a)(2). 


	(e)(l) ESTABLISHMENT OF COMMITTEE.-There is established a committee to be known as the Endangered Species Committee (hereinafter in this section referred to as the "Committee"). 
	(2) The Committee shall review any application submitted to it pursuant to this section and determine in accordance with sub-
	(2) The Committee shall review any application submitted to it pursuant to this section and determine in accordance with sub-
	section (h) of this section whether or not to grant an exemption from the requirements of subsection (a)(2) of this action for the action set forth in such application. 

	(3) The Committee shall be composed of seven members as follows: 
	-

	(A) 
	(A) 
	(A) 
	The Secretary of Agriculture. 

	(B) 
	(B) 
	The Secretary of the Army. 

	(
	(
	C) The Chairman of the Council of Economic Advisors. 


	(D) 
	(D) 
	(D) 
	(D) 
	The Administrator of the Environmental Protection Agency. Agency.1 

	(E) The Secretary of the Interior. 

	(F) 
	(F) 
	The Administrator of the National Oceanic and Atmospheric Administration. 

	(G) 
	(G) 
	The President, after consideration of any recommendations received pursuant to subsection (g)(2)(B) shall appoint one individual from each affected State, as determined by the Secretary, to be a member of the Committee for the consideration of the application for exemption for an agency action with respect to which such recommendations are made, not later than 30 days after an application is submitted pursuant to this section. (4)(A) Members of the Committee shall receive no additional 


	pay on account of their service on the Committee. 
	(B) While away from their homes or regular places of business in the performance of services for the Committee, members of the Committee shall be allowed travel expenses, including per diem in lieu of subsistence, in the same manner as persons employed intermittently in the Government service are allowed expenses under section 5703 of title 5 of the United States Code 1 
	(5)(A) Five members of the Committee or their representatives shall constitute a quorum for the transaction of any function of the Committee, except that, in no case shall any representative be considered in determining the existence of a quorum for the transaction of any function of the Committee if that function involves a vote by the Committee on any matter before the Committee. 
	(B) 
	(B) 
	(B) 
	The Secretary of the Interior shall be the Chairman of the Committee. 

	(C) 
	(C) 
	The Committee shall meet at the call of the Chairman or five of its members. 

	(D) 
	(D) 
	All meetings and records of the Committee shall be open to the public. 

	(6) 
	(6) 
	Upon request of the Committee, the head of any Federal agency is authorized to detail, on a nonreimbursable basis, any of the personnel of such agency to the Committee to assist it in carrying out its duties under this section. 


	(7)(A) The Committee may for the purpose of carrying out its duties under this section hold such hearings, sit and act at such times and places, take such testimony, and receive such evidence, as the Committee deems advisable. 
	1 So in law. At the end of section 7(e)(3XDJ of the Endangered Species Act of 1973, the second "Agency." should had been stricken. 
	1 So in law. At the end of section 7(eJ(4J(BJ of the Endangered Species Act of 1973, the period at end of the paragraph was omitted. 
	(B) 
	(B) 
	(B) 
	When so authorized by the Committee, any member or agent of the Committee may take any action which the Committee is authorized to take by this paragraph. 

	(C) 
	(C) 
	Subject to the Privacy Act, the Committee may secure directly from any Federal agency information necessary to enable it to carry out its duties under this section. Upon request of the Chairman of the Committee, the head of such Federal agency shall furnish such information to the Committee. 

	(D) 
	(D) 
	The Committee may use the United States mails in the same manner and upon the same conditions as a Federal agency. 

	(E) 
	(E) 
	The Administrator of General Services shall provide to the Committee on a reimbursable basis such administrative support services as the Committee may request. 

	(8) 
	(8) 
	In carrying out its duties under this section, the Committee may promulgate and amend such rules, regulations, and procedures, and issue and amend such orders as it deems necessary. 

	(9) 
	(9) 
	For the purpose of obtaining information necessary for the consideration of an application for an exemption under this section the Committee may issue subpoenas for the attendance and testimony of witnesses and the production of relevant papers, books, and documents. 

	(10) 
	(10) 
	In no case shall any representative, including a representative of a member designated pursuant to paragraph (3)(G) of this subsection, be eligible to cast a vote on behalf of any member. 

	(f) 
	(f) 
	(f) 
	REGULATIONS.-Not later than 90 days after the date of enactment of the Endangered Species Act Amendments of 1978, the Secretary shall promulgate regulations which set forth the form and manner in which applications for exemption shall be submitted to the Secretary and the information to be contained in such applications. Such regulations shall require that information submitted in an application by the head of any Federal agency with respect to any agency action include but not be limited to

	(1) 
	(1) 
	(1) 
	a description of the consultation process carried out pursuant to subsection (a)(2) of this section between the head of the Federal agency and the Secretary; and 

	(2) 
	(2) 
	a statement describing why such action cannot be altered or modified to conform with the requirements of subsection (a)(2) of this section. 



	(g) 
	(g) 
	APPLICATION FOR EXEMPTION AND REPORT TO THE COMMITTEE.-(1) A Federal agency, the Governor of the State in which an agency action will occur, if any, or a permit or license applicant may apply to the Secretary for an exemption for an agency action of such agency if, after consultation under subsection (a)(2), the Secretary's opinion under subsection (b) indicates that the agency action would violate subsection (a)(2). An application for an exemption shall be considered initially by the Secretary in the man


	(2)(A) An exemption applicant shall submit a written application to the Secretary, in a form prescribed under subsection (f), not later than 90 days after the completion of the consultation process; except that, in the case of any agency action involving a permit or 
	license applicant, such application shall be submitted not later than 90 days after the date on which the Federal agency concerned takes final agency action with respect to the issuance of the permit or license. For purposes of the preceding sentence, the term "final agency action" means (i) a disposition by an agency with respect to the issuance of a permit or license that is subject to administrative review, whether or not such disposition is subject to judicial review; or (ii) if administrative review is
	(B) 
	(B) 
	(B) 
	Upon receipt of an application for exemption for an agency action under paragraph (1), the Secretary shall promptly (i) notify the Governor of each affected State, if any, as determined by the Secretary, and request the Governors so notified to recommend individuals to be appointed to the Endangered Species Committee for consideration of such application; and (ii) publish notice of receipt of the application in the Federal Register, including a summary of the information contained in the application and a 

	(3) 
	(3) 
	(3) 
	The Secretary shall within 20 days after the receipt of an application for exemption, or within such other period of time as is mutually agreeable to the exemption applicant and the Secretary

	(A) 
	(A) 
	(A) 
	(A) 
	determine that the Federal agency concerned and the exemption applicant have

	(i) 
	(i) 
	(i) 
	carried out the consultation responsibilities described in subsection (a) in good faith and made a reasonable and responsible effort to develop and fairly consider modifications or reasonable and prudent alternatives to the proposed agency action which would not violate subsection (a)(2); 

	(ii) 
	(ii) 
	conducted any biological assessment required by subsection (c); and 


	(iii) to the extent determinable within the time provided herein, refrained from making any irreversible or irretrievable commitment of resources prohibited by subsection (d); or 

	(B) 
	(B) 
	deny the application for exemption because the Federal agency concerned or the exemption applicant have not met the requirements set forth in subparagraph (A)(i), (ii), and (iii). 




	The denial of an application under subparagraph (B) shall be considered final agency action for purposes of chapter 7 of title 5, United States Code. 
	(4) 
	(4) 
	(4) 
	If the Secretary determines that the Federal agency concerned and the exemption applicant have met the requirements set forth in paragraph (3)(A) (i), (ii) and (iii) he shall, in consultation with the Members of the Committee, hold a hearing on the application for exemption in accordance with sections 554, 555, and 556 (other than subsection (b) (1) and (2) thereof) of title 5, United States Code, and prepare the report to be submitted pursuant to paragraph (5). 

	(5) 
	(5) 
	Within 140 days after making the determinations under paragraph (3) or within such other period of time as in mutually agreeable to the exemption applicant and the Secretary, the Secretary shall submit to the Committee a report discussing


	(A) the availability and reasonable and prudent alternatives to the agency action, and the nature and extent of the benefits of the agency action and of alternative courses of action consistent with conserving the species of the critical habitat· 
	' (B) a summary of the evidence concerning whether or not the agency action is in the public interest and is of national or regional significance; 
	(C) 
	(C) 
	(C) 
	appropriate reasonable mitigation and enhancement measures which should be considered by the Committee; and 

	(D) 
	(D) 
	whether the Federal agency concerned and the exemption applicant refrained from making any irreversible or irretrievable commitment of resources prohibited by subsection (d). 


	(6) 
	(6) 
	(6) 
	To the extent practicable within the time required for action under subsection (g) of this section, and except to the extent inconsistent with the requirements of this section, the consideration of any application for an exemption under this section and the conduct of any hearing under this subsection shall be in accordance with sections 554, 555, and 556 (other than subsection (b)(3) of section 556) of title 5, United States Code. 

	(7) 
	(7) 
	Upon request of the Secretary, the head of any Federal agency is authorized to detail, on a nonreimbursable basis, any of the personnel of such agency to the Secretary to assist him in carrying out his duties under this section. 

	(8) 
	(8) 
	All meetings and records resulting from activities pursuant to this subsection shall be open to the public. 

	(h) 
	(h) 
	(h) 
	EXEMPI'ION.-(1) The Committee shall make a final determination whether or not to grant an exemption within 30 days after receiving the report of the Secretary pursuant to subsection (g)(5). The Committee shall grant an exemption from the requirements of subsection (a)(2) for an agency action if, by a vote of not less than five of its members voting in person

	(A) 
	(A) 
	(A) 
	(A) 
	it determines on the record, based on the report of the Secretary, the record of the hearing held under subsection (g)(4), and on such other testimony or evidence as it may receive, that

	(i) 
	(i) 
	(i) 
	there are no reasonable and prudent alternatives to the agency action; 

	(ii) 
	(ii) 
	the benefits of such action clearly outweigh the benefits of alternative courses of action consistent with conserving the species or its critical habitat, and such action is in the public interest; 


	(iii) the action is of regional or national significance; and 
	(iv) neither the Federal agency concerned nor the exemption applicant made any irreversible or irretrievable commitment of resources prohibited by subsection (d); and 

	(B) 
	(B) 
	it establishes such reasonable mitigation and enhancement measures, including, but not limited to, live propagation, transplantation, and habitat acquisition and improvement, as 




	are necessary and appropriate to minimize the adverse effects of the agency action upon the endangered species, threatened species, or critical habitat concerned. 
	Any final determination by Committee under this subsection shall be considered final agency action for purposes of chapter 7 of title 5 of the United States Code. 
	(2)(A) Except as provided in subparagraph (B), an exemption for an agency action granted under paragraph (1) shall constitute a permanent exemption with respect to all endangered or threatened species for the purposes of completing such agency action
	-

	(i) 
	(i) 
	(i) 
	regardless whether the species was identified in the biological assessment; and 

	(ii) 
	(ii) 
	only if a biological assessment has been conducted under subsection (c) with respect to such agency action. 


	(B) An exemption shall be permanent under subparagraph (A) unless
	-

	(i) 
	(i) 
	(i) 
	the Secretary finds, based on the best scientific and commercial data available, that such exemption would result in the extinction of a species that was not the subject of consultation under subsection (a)(2) or was not identified in any biological assessment conducted under subsection (c), and 

	(ii) 
	(ii) 
	the Committee determines within 60 days after the date of the Secretary's finding that the exemption should not be permanent. 


	If the Secretary makes a finding described in clause (i), the Committee shall meet with respect to the matter within 30 days after the date of the finding. 
	(i) 
	(i) 
	(i) 
	REVIEW BY SECRETARY OF STATE.-Notwithstanding any other provision of this Act, the Committee shall be prohibited from considering for exemption any application made to it, if the Secretary of State, after a review of the proposed agency action and its potential implications, and after hearing, certifies, in writing, to the Committee within 60 days of any application made under this section that the granting of any such exemption and the carrying out of such action would be in violation of an international 

	(j) 
	(j) 
	Notwithstanding any other provision of this Act, the Committee shall grant an exemption for any agency action if the Secretary of Defense finds that such exemption is necessary for reasons of national security. 

	(k) 
	(k) 
	SPECIAL PROVISIONS.-An exemption decision by the Committee under this section shall not be a major Federal action for purposes of the National Environmental Policy Act of 1969 ( 42 


	U.S.C. 4321 et seq.): Provided, That an environmental impact statement which discusses the impacts upon endangered species or threatened species or their critical habitats shall have been freviously prepared with respect to any agency action exempte by such order. 
	(1) COMMITTEE ORDERS.-(1) If the Committee determines under subsection (h) that an exemption should be granted with respect to any agency action, the Committee shall issue an order granting the exemption and specifying the mitigation and enhance-
	(1) COMMITTEE ORDERS.-(1) If the Committee determines under subsection (h) that an exemption should be granted with respect to any agency action, the Committee shall issue an order granting the exemption and specifying the mitigation and enhance-
	ment measures established pursuant to subsection (h) which shall be carried out and paid for by the exemption applicant in implementing the agency action. All necessary mitigation and enhancement measures shall be authorized prior to the implementing of the agency action and funded concurrently with all other project features. 

	(2) 
	(2) 
	(2) 
	The applicant receiving such exemption shall include the costs of such mitigation and enhancement measures within the overall costs of continuing the proposed action. Notwithstanding the preceding sentence the costs of such measures shall not be treated as project costs for the purpose of computing benefit-cost or other ratios for the proposed action. Any applicant may request the Secretary to carry out such mitigation and enhancement measures. The costs incurred by the Secretary in carrying out any such me

	(m) 
	(m) 
	NOTICE.-The 60-day notice requirement of section ll(g) of this Act shall not apply with respect to review of any final determination of the Committee under subsection (h) of this section granting an exemption from the requirements of subsection (a)(2) of this section. 

	(n) 
	(n) 
	JUDICIAL REVIEW.-Any person, as defined by section 3(13) of this Act, may obtain judicial review, under chapter 7 of title 5 of the United States Code, of any decision of the Endangered Species Committee under subsection (h) in the United States Court of Appeals for (1) any circuit wherein the agency action concerned will be, or is being, carried out, or (2) in any case in which the agency action will be, or is being, carried out outside of any circuit, the District of Columbia, by filing in such court wit

	(o) 
	(o) 
	EXEMPTION AS PROVIDING EXCEPTION ON TAKING OF ENDANGERED SPECIES.-Notwithstanding sections 4(d) and 9(a)(l)(B) and 

	(C) 
	(C) 
	(C) 
	of this Act, sections 101 and 102 of the Marine Mammal Protection Act of 1972, or any regulation promulgated to implement any such section

	(
	(
	(
	1) any action for which an exemption is granted under subsection (h) of this section shall not be considered to be a taking of any endangered species or threatened species with respect to any activity which is necessary to carry out such action; and 

	(2) 
	(2) 
	any taking that is in compliance with the terms and conditions specified in a written statement provided under subsection (b)(4)(iv) of this section shall not be considered to be a prohibited taking of the species concerned. 



	(p) 
	(p) 
	EXEMPTIONS IN PRESIDENTIALLY DECLARED DISASTER AREAS.-ln any area which has been declared by the President to be a major disaster area under the Disaster Relief and Emergency Assistance Act, the President is authorized to make the determinations required by subsections (g) and (h) of this section for any project for the repair or replacement of a public facility substantially as it existed prior to the disaster under section 405 or 406 of the Disaster Relief and Emergency Assistance Act, and which the Pre


	INTERNATIONAL COOPERATION 
	SEC. 8. [16 u.s.c. 1537) (a) FINANCIAL AsSISTANCE.-As a demonstration of the commitment of the United States to the worldwide protection of endangered species and threatened species, the President may, subject to the provisions of section 1415 of the Supplemental Appropriation Act, 1953 (31 U.S.C. 724), use foreign currencies accruing to the United States Government under the Agricultural Trade Development and Assistance Act of 1954 or any other law to provide to any foreign county (with its consent) assist
	(b) 
	(b) 
	(b) 
	(b) 
	ENCOURAGEMENT OF FOREIGN PROGRAMS.-ln order to carry out further the provisions of this Act, the Secretary, through the Secretary of State shall encourage

	(
	(
	(
	1) foreign countries to provide for the conservation of fish or wildlife and plants including endangered species and threatened species listed pursuant to section 4 of this Act; 

	(2) 
	(2) 
	the entering into of bilateral or multilateral agreements with foreign countries to provide for such conservation; and 

	(3) 
	(3) 
	foreign persons who directly or indirectly take fish or wildlife or plants in foreign countries or on the high seas for importation into the United States for commercial or other purposes to develop and carry out with such assistance as he may provide, conservation practices designed to enhance such fish or wildlife or plants and their habitat. 



	(c) 
	(c) 
	(c) 
	PERSONNEL.-After consultation with the Secretary of State, the Secretary may

	(
	(
	(
	I) assign or otherwise make available any officer or employee of his department for the purpose of cooperating with foreign countries and international organizations in developing personnel resources and programs which promote the conservation of fish or wildlife or plants, and 

	(2) 
	(2) 
	conduct or provide financial assistance for the educational training of foreign personnel, in this country or abroad, in fish, wildlife, or plant management, research and law enforcement and to render professional assistance abroad in such matters. 



	(d) 
	(d) 
	INVESTIGATIONS.-After consultation with the Secretary of State and the Secretary of the Treasury, as appropriate, the Secretary may conduct or cause to be conducted such law enforcement investigations and research abroad as he deems necessary to carry out the purposes of this Act. 


	CONVENTION IMPLEMENTATION 
	SEC. 8A. (16 U.S.C. 1537a] (a) MANAGEMENT AUTHORITY AND SCIENTIFIC AUTHORITY.-The Secretary of the Interior (hereinafter in this section referred to as the "Secretary") is designated as the Management Authority and the Scientific Authority for purposes of the Convention and the respective functions of each such Authority shall be carried out through the United States Fish and Wildlife Service. 
	(b) 
	(b) 
	(b) 
	MANAGEMENT AUTHORITY FUNCTIONS.-The Secretary shall do all things necessary and appropriate to carry out the functions of the Management Authority under the Convention. 

	(c) 
	(c) 
	SCIENTIFIC AUTHORITY FUNCTIONS.-(1) The Secretary shall do all things necessary and appropriate to carry out the functions of the Scientific Authority under the Convention. 

	(2) 
	(2) 
	The Secretary shall base the determinations and advice given by him under Article IV of the Convention with respect to wildlife upon the best available biological information derived from professionally accepted wildlife management practices; but is not required to make, or require any State to make, estimates of population size in making such determinations or giving such advice. 

	(d) 
	(d) 
	RESERVATIONS BY THE UNITED STATES UNDER CONVENTION.-If the United States votes against including any species in Appendix I or II of the Convention and does not enter a reservation pursuant to paragraph (3) of Article XV of the Convention with respect to that species, the Secretary of State, before the 90th day after the last day on which such a reservation could be entered, shall submit to the Committee on Merchant Marine and Fisheries of the House of Representatives, and to the Committee on the Environm

	(e) 
	(e) 
	WILDLIFE PRESERVATION IN WESTERN HEMISPHERE.-(1) The Secretary of the Interior (hereinafter in this subsection referred to as the "Secretary"), in cooperation with the Secretary of State, shall act on behalf of, and represent, the United States in all regards as required by the Convention on Nature Protection and Wildlife Preservation in the Western Hemisphere (56 Stat. 1354, 


	T.S. 982, hereinafter in this subsection referred to as the "Western Convention"). In the discharge of these responsibilities, the Secretary and the Secretary of State shall consult with the Secretary of Agriculture, the Secretary of Commerce, and the heads of other agencies with respect to matters relating to or affecting their areas of responsibility. 
	(2) 
	(2) 
	(2) 
	(2) 
	The Secretary and the Secretary of State shall, in cooperation with the contracting parties to the Western Convention and, to the extent feasible and appropriate, with the participation of State agencies, take such steps as are necessary to implement the Western Convention. Such steps shall include, but not be limited to

	(A) 
	(A) 
	(A) 
	cooperation with contracting parties and international organizations for the purpose of developing personnel resources and programs that will facilitate implementation of the Western Convention; 

	(B) 
	(B) 
	identification of those species of birds that migrate between the United States and other contracting/arties, and the habitats upon which those species depend, an the implementation of cooperative measures to ensure that such species will not become endangered or threatened; and 

	(C) 
	(C) 
	identification of measures that are necessary and appropriate to implement those provisions of the Western Convention which address the protection of wild plants. 



	(3) 
	(3) 
	No later than September 30, 1985, the Secretary and the Secretary of State shall submit a report to Congress describing those steps taken in accordance with the requirements of this subsection and identifying the principal remaining actions yet necessary for comprehensive and effective implementation of the Western Convention. 

	(4) 
	(4) 
	The provisions of this subsection shall not be construed as affecting the authority, jurisdiction, or responsibility of the several States to manage, control, or regulate resident fish or wildlife under State law or regulations. 


	PROHIBITED ACTS 
	SEC. 9. [16 U.S.C. 1538] (a) GENERAL.-(!) Except as provided in sections 6(g)(2) and 10 of this Act, with respect to any endangered species of fish or wildlife listed pursuant to section 4 of this Act it is unlawful for any person subject to the jurisdiction of the United States to
	-

	(A) 
	(A) 
	(A) 
	import any such species into, or export any such species from the United States; 

	(B) 
	(B) 
	(B) 
	take any such species within the United States or the territorial sea of the United States; 

	(C) take any such species upon the high seas; 

	(D) 
	(D) 
	possess, sell, deliver, carry, transport, or ship, by any means whatsoever, any such species taken in violation of subparagraphs (B) and (C); 

	(E) 
	(E) 
	deliver, receive, carry, transport, or ship in interstate or foreign commerce, by any means whatsoever and in the course of a commercial activity, any such species; 

	(F) 
	(F) 
	sell or offer for sale in interstate or foreign commerce any such species; or 


	(G) violate any regulation pertaining to such species or to any threatened species of fish or wildlife listed pursuant to section 4 of this Act and promulgated by the Secretary pursuant to authority provided by this Act. 
	(2) Except as provided in sections 6(g)(2) and 10 of this Act, with respect to any endangered species of plants listed pursuant to section 4 of this Act, it is unlawful for any person subject to the jurisdiction of the United States to
	-

	(A) 
	(A) 
	(A) 
	import any such species into, or export any such species from, the United States; 

	(B) 
	(B) 
	remove and reduce to possession any such species from areas under Federal jurisdiction; maliciously damage or destroy any such species on any such area; or remove cut, dig up, or damage or destroy any such species on any other area in knowing violation of any law or regulation of any state or in the course of any violation of a state criminal trespass law; 

	(C) 
	(C) 
	deliver, receive, carry, transport, or ship in interstate or foreign commerce, by any means whatsoever and in the course of a commercial activity, any such species; 

	(D) 
	(D) 
	sell or offer for sale in interstate or foreign commerce any such species; or 

	(E) 
	(E) 
	violate any regulation pertaining to such species or to any threatened species of plants listed pursuant to section 4 of this Act and promulgated by the Secretary pursuant to authority provided by this Act. (b)(l) SPECIES HELD IN CAPTMTY OR CONTROLLED ENVIRON


	MENT.-The provisions of subsections (a)(l)(A) and (a)(l)(G) of this section shall not apply to any fish or wildlife which was held in captivity or in a controlled environment on (A) December 28, 1973, or (B) the date of the publication in the Federal Register of a final regulation adding such fish or wildlife species to any list published pursuant to subsection (c) of section 4 of this Act: Provided, That such holding and any subsequent holding or use of the fish or wildlife as not in the course of a comme
	(2)(A) The provisions of subsections (a)(l) shall not apply to
	(i) 
	(i) 
	(i) 
	any raptor legally held in captivity or in a controlled environment on the effective date of the Endangered Species Act Amendments of 1978; or 

	(ii) 
	(ii) 
	any progeny of any raptor described in clause (i); until such time as any such raptor or progeny is intentionally returned to a wild state. 


	(B) Any person holding any raptor or progeny described in subparagraph (A) must be able to demonstrate that the raptor or progeny does, in fact, qualify under the provisions of this paragraph, and shall maintain and submit to the Secretary, on request, such inventories, documentation, and records as the Secretary may by 
	Sec. 9 ENDANGERED SPECIES ACT OF 1973 
	regulation require as being reasonably appropriate to carry out the purposes of this paragraph. Such requirements shall not unnecessarily duplicate the requirements of other rules and regulations promulgated by the Secretary. 
	(c) 
	(c) 
	(c) 
	VIOLATION OF CONVENTION.-(1) It is unlawful for any person subject to the jurisdiction of the United States to engage in any trade in any specimens contrary to the provisions of the Convention, or to possess any specimens traded contrary to the provisions of the Convention, including the definitions of terms in article I thereof. 

	(2) 
	(2) 
	(2) 
	Any importation into the United States of fish or wildlife shall, if

	(A) 
	(A) 
	(A) 
	such fish or wildlife is not an endangered species listed pursuant to section 4 of this Act but is listed in Appendix II of the Convention; 

	(B) 
	(B) 
	(B) 
	the taking and exportation of such fish or wildlife is not contrary to the provisions of the Convention and all other applicable requirements of the Convention have been satisfied; 

	(C) the applicable requirements of subsection (d), (e), and 

	(f) 
	(f) 
	of this section have been satisfied; and 




	(D) such importation is not made in the course of a com
	mercial activity; be presumed to be an important not in violation of any provision of this Act or any regulation issued pursuant to this Act. 
	(d) 
	(d) 
	(d) 
	IMPORTS AND EXPORTS.

	(1) 
	(1) 
	(1) 
	IN GENERAL.-It is unlawful for any person, without first having obtained permission from the Secretary, to engage in business

	(A) 
	(A) 
	(A) 
	as an importer or exporter of fish or wildlife (other than shellfish and fishery products which (i) are not listed pursuant to section 4 of this Act as endangered species or threatened species, and (ii) are imported for purposes of human or animal consumption or taken in waters under the jurisdiction of the United States or on the high seas for recreational purposes) or plants; or 

	(B) 
	(B) 
	as an importer or exporter of any amount of raw or worked African elephant ivory. 



	(2) 
	(2) 
	(2) 
	REQUIREMENTS.-Any person required to obtain permission under paragraph (1) of this subsection shall

	(A) 
	(A) 
	(A) 
	keep such records as will fully and correctly disclose each importation or exportation of fish, wildlife, plants, or African elephant ivory made by him and the subsequent disposition, made by him with respect to such fish, wildlife, plants, or ivory; 

	(B) 
	(B) 
	at all reasonable times upon notice by a duly authorized representative of the Secretary, afford such representative access to his place of business, an opportunity to examine his inventory of imported fish, wildlife, plants, or African elephant ivory and the records required to be kept under subparagraph (A) of this paragraph, and to copy such records; and 




	(C) file such reports as the Secretary may require. 
	(3) 
	(3) 
	(3) 
	REGULATIONS.-The Secretary shall prescribe such regulations as are necessary and appropriate to carry out the purposes of this subsection. 

	(4) 
	(4) 
	RESTRICTION ON CONSIDERATION OF VALUE OF M10UNT OF AFRICAN ELEPHANT IVORY IMPORTED OR EXPORTED.-In granting permission under this subsection for importation or exportation of African elephant ivory, the Secretary shall not vary the requirements for obtaining such permission on the basis of the value or amount of ivory imported or exported under such permission. 


	(e) 
	(e) 
	(e) 
	REPORTS.-It is unlawful for any person importing or exporting fish or wildlife (other than shellfish and fishery products which (1) are not listed pursuant to section 4 of this Act as endangered or threatened species, and (2) are imported for purposes of human or animal consumption or taken in waters under the jurisdiction of the United States or on the high seas for recreational purposes) or plants to fail to file any declaration or report as the Secretary deems necessary to facilitate enforcement of th

	(f) 
	(f) 
	DESIGNATION OF PORTS.-(1) It is unlawful for any person subject to the jurisdiction of the United States to import into or export from the United States any fish or wildlife (other than shellfish and fishery products which (A) are not listed pursuant to section 4 of this Act as endangered species or threatened species, and 

	(B) 
	(B) 
	are imported for purposes of human or animal consumption or taken in waters under the jurisdiction of the United States or on the high seas for recreational purposes) or plants, except at a port of ports designated by the Secretary of the Interior. For the purposes of facilitating enforcement of this Act and reducing the costs thereof, the Secretary of the Interior, with approval of the Secretary of the Treasury and after notice and opportunity for public hearing, may, by regulation, designate ports and c

	(2) 
	(2) 
	Any port designated by the Secretary of the Interior under the authority of section 4(d) of the Act of December 5, 1969 (16 


	U.S.C. 666cc-4(d), shall, if such designation is in effect on the day before the date of the enactment of this Act, be deemed to be a port designated by the Secretary under paragraph (1) of this subsection until such time as the Secretary otherwise provides. 
	(g) VIOLATIONS.-It is unlawful for any person subject to the jurisdiction of the United States to attempt to commit, solicit another to commit, or cause to be committed, any offense defined in this section. 
	EXCEPTIONS 
	SEC. 10. (16 u.s.c.1539) (a) PERMITS.-(1) The Secretary may permit, under such terms and conditions as he shall prescribe
	-

	(A) any act otherwise prohibited by section 9 for scientific purposes or to enhance the propagation or survival of the af-
	(A) any act otherwise prohibited by section 9 for scientific purposes or to enhance the propagation or survival of the af-
	fected species, including, but not limited to, acts necessary for the establishment and maintenance of experimental populations pursuant subsection (j); or 

	(B) any taking otherwise prohibited by section 9(a)(l)(B) if such taking is incidental to, and not the purpose of, the carrying out of an otherwise lawful activity. (2)(A) No permit may be issued by the Secretary authorizing 
	any taking referred to in paragraph (l)(B) unless the applicant therefor submits to the Secretary a conservation plan that specifies
	-

	(i) the impact which will likely result from such taking; 
	(ii) what steps the applicant will take to minimize and mitigate such impacts, and the funding that will be available to implement such steps; 
	(iii) what alternative actions to such taking the applicant considered and the reasons why such alternatives are not being utilized; and 
	(iv) such other measures that the Secretary may require as being necessary or appropriate for purposes of the plan. 
	(B) If the Secretary finds, after opportunity for public comment, with respect to a permit application and the related conservation plan that
	-

	(i) the taking will be incidental; 
	(ii) the applicant will, to the maximum extent practicable, minimize and mitigate the impacts of such taking; 
	(iii) the applicant will ensure that adequate funding for the plan will be provided; 
	(iv) the taking will not appreciably reduce the likelihood of the survival and recovery of the species in the wild; and 
	(v) the measures, if any, required under subparagraph 
	(A)(iv) will be met; and he has received such other assurances as he may require that the plan will be implemented, the Secretary shall issue the permit. The permit shall contain such terms and conditions as the Secretary deems necessary or appropriate to carry out the purposes of this paragraph, including, but not limited to, such reporting requirements as the Secretary deems necessary for determining whether such terms and conditions are being complied with. 
	(C) 
	(C) 
	(C) 
	The Secretary shall revoke a permit issued under this paragraph if he finds that the permittee is not complying with the terms and conditions of the permit. 

	(b) 
	(b) 
	HARDSHIP EXEMPTIONS.-(1) If any person enters into a contract with respect to a species of fish or wildlife or plant before the date of the publication in the Federal Register of notice of consideration of that species as an endangered species and the subsequent listing of that species as an endangered species pursuant to section 4 of this Act will cause undue hardship to such person under the contract, the Secretary, in order to minimize such hardship, may exempt such person from the application of sect


	Federal Register of notice of consideration of the species concerned, or shall apply to a quantity of fish or wildlife or plants in excess of that specified by the Secretary; (B) the one-year period for those species of fish or wildlife listed by the Secretary as endangered prior to the effective date of this Act shall expire in accordance with the terms of section 3 of the Act of December 5, 1969 (83 Stat. 275); and (C) no such exemption may be granted for the importation or exportation of a specimen list
	(2) 
	(2) 
	(2) 
	(2) 
	As used in this subsection, the term "undue economic hardship" shall include, but not be limited to: 

	(A) 
	(A) 
	(A) 
	substantial economic loss resulting from inability caused by this Act to perform contracts with respect to species of fish and wildlife entered into prior to the date of publication in the Federal Register of a notice of consideration of such species as an endangered species; 

	(B) 
	(B) 
	substantial economic loss to persons who, for the year prior to the notice of consideration of such species as an endangered species, derived a substantial portion of their income from the lawful taking of any listed species, which taking would be made unlawful under this Act; or 

	(C) 
	(C) 
	curtailment of subsistence taking made unlawful under this Act by persons (i) not reasonably able to secure other sources of subsistence; and (ii) dependent to a substantial extent upon hunting and fishing for subsistence; and (iii) who must engage in such curtailed taking for subsistence purposes. 



	(3) 
	(3) 
	The Secretary may make further requirements for a showing of undue economic hardship as he deems fit. Exceptions granted under this section may be limited by the Secretary in his discretion as to time, area, or other factor of applicability. 

	(c) 
	(c) 
	NOTICE AND REVIEW.-The Secretary shall publish notice in the Federal Register of each application for an exemption or permit which is made under this section. Each notice shall invite the submission from interested parties, within thirty days after the date of the notice, of written data, views, or arguments with respect to the application; except that such thirty-day period may be waived by the Secretary in an emergency situation where the health or life of an endangered animal is threatened and no reason

	(d) 
	(d) 
	PERMIT AND EXEMPTION P0LICY.-The Secretary may grant exceptions under subsections (a)(l)(A) and (b) of this section only if he finds and publishes his finding in the Federal Register that 

	(1) 
	(1) 
	such exceptions were applied for in good faith, (2) if granted and exercised will not operate to the disadvantage of such endangered species, and (3) will be consistent with the purposes and policy set forth in section 2 of this Act. 

	(e) 
	(e) 
	ALAsKA NATIVES.-(1) Except as provided in paragraph (4) of this subsection the provisions of this Act shall not apply with respect to the taking of any endangered species or threatened spe-


	cies, or the importation of any such species taken pursuant to this section, by
	-

	(A) any Indian, Aleut, or Eskimo who is an Alaskan Native who resides in Alaska; or 
	(B) any non-native permanent resident of an Alaska native 
	village; if such taking is primarily for subsistence purposes. Non-edible byproducts of species taken pursuant to this section may be sold in interstate commerce when made into authentic native articles of handicrafts and clothing; except that the provisions of this subsection shall not apply to any non-native resident of an Alaskan native village found by the Secretary to be not primarily dependent upon the taking of fish and wildlife for consumption or for the creation and sale of authentic native arti
	(2) Any taking under this subsection may not be accomplished in a wasteful manner. 
	(3) 
	(3) 
	(3) 
	As used in this subsection

	(i) 
	(i) 
	The term "subsistence" includes selling any edible portion of fish or wildlife in native villages and towns in Alaska for native consumption within native villages or towns; and 1 (ii) The term "authentic native articles of handicrafts and 


	clothing'' means items composed wholly or in some significant respect to natural materials, and which are produced, decorated or fashioned in the exercise of traditional native handicrafts without the use of pantographs, multiple carvers, or other mass copying devices. Traditional native handicrafts include, but are not limited to, weaving, carving, stitching, sewing, lacing, beading, drawing, and painting. 
	(4) Notwithstanding the provisions of paragraph (1) of this subsection, whenever the Secretary determines that any species of fish or wildlife which is subject to taking under the provisions of this subsection is an endangered species or threatened species, and that such taking materially and negatively affects the threatened or endangered species, he may prescribe regulations upon the taking of such species by any such Indian, Aleut, Eskimo, or non-native Alaskan resident of an Alaskan native village. Su
	(t)( 1) As used in this subsection
	-

	(A) 
	(A) 
	(A) 
	The term "pre-Act endangered species part" means

	(i) 
	(i) 
	any sperm whale oil, including derivatives thereof, which was lawfully held within the United States on December 28, 1973, in the course of a commercial activity; or 

	(ii) 
	(ii) 
	any finished scrimshaw product, if such product or the raw material for such product was lawfully held within the United States on December 28, 1973, in the course of a commercial activity. 


	1 So in law. Section 10(e)(3){ii) of the Endangered Species Act of 1973 paragraph indention is incorrect. Indention should be same as 10(e)(3J(i) 
	(B) The term "scrimshaw product" means any art form which involves the substantial etching or engraving of designs upon, or the substantial carving of figures, patterns, or designs from, any bone or tooth of any marine mammal of the order Cetacea. For purposes of this subsection, polishing or the adding of minor superficial markings does not constitute substantial etching, engraving, or carving. 
	(2) 
	(2) 
	(2) 
	(2) 
	The Secretary, pursuant to the provisions of this subsection, may exempt, if such exemption is not in violation of the Convention, any pre-Act endangered species part from one or more of the following prohibitions. 

	(A) 
	(A) 
	(A) 
	The prohibition on exportation from the United States set forth in section 9(a)(l)(A) of this Act. 

	(B) 
	(B) 
	Any prohibition set forth in section 9(a)(l) (E) or (F) of this Act. 

	(3) 
	(3) 
	Any person seeking an exemption described in paragraph 



	(2) 
	(2) 
	(2) 
	of this subsection shall make application therefor to the Secretary in such form and manner as he shall prescribe, but no such application may be considered by the Secretary unless the application

	(A) 
	(A) 
	(A) 
	is received by the Secretary before the close of the oneyear period beginning on the date on which regulations promulgated by the Secretary to carry out this subsection first take effect; 

	(B) 
	(B) 
	contains a complete and detailed inventory of all preAct endangered species parts for which the applicant seeks exemption; 

	(C) 
	(C) 
	is accompanied by such documentation as the Secretary may require to prove that any endangered species part or product claimed by the applicant to be a pre-Act endangered species part is in fact such a part; and 

	(D) 
	(D) 
	contains such other information as the Secretary deems necessary and appropriate to carry out the purposes of this subsection. 



	(4) 
	(4) 
	(4) 
	If the Secretary approves any application for exemption made under this subsection, he shall issue to the applicant a certificate of exemption which shall specify

	(A) 
	(A) 
	(A) 
	any prohibition in section 9(a) of this Act which is exempted; 

	(B) 
	(B) 
	the pre-Act endangered species parts to which the exemption applies; 

	(C) 
	(C) 
	the period of time during which the exemption is in effect, but no exemption made under this subsection shall have force and effect after the close of the three-year period beginning on the date of issuance of the certificate unless such exemption is renewed under paragraph (8); and 

	(D) 
	(D) 
	any term or condition prescribed pursuant to paragraph (5) (A) or (B), or both, which the Secretary deems necessary or appropriate. 



	(5) 
	(5) 
	(5) 
	The Secretary shall prescribe such regulations as he deems necessary and appropriate to carry out the purposes of this subsection. Such regulations may set forth

	(A) 
	(A) 
	(A) 
	terms and conditions which may be imposed on applicants for exemptions under this subsection (including, but not limited to, requirements that applicants register, inventories, keep complete sales records, permit duly authorized agents of the Secretary to inspect such inventories and records, and periodically file appropriate reports with the Secretary); and 

	(B) 
	(B) 
	terms and conditions which may be imposed on any subsequent purchaser of any pre-Act endangered species part covered by an exemption granted under this subsection; 




	to insure that any such part so exempted is adequately accounted for and not disposed of contrary to the provisions of this Act. No regulation prescribed by the Secretary to carry out the purposes of this subsection shall be subject to section 4(f)(2)(A)(i) of this Act. 
	(6)(A) Any contract for the sale of pre-Act endangered species parts which is entered into by the Administrator of General Services prior to the effective date of this subsection and pursuant to the notice published in the Federal Register on January 9, 1973, shall not be rendered invalid by virtue of the fact that fulfillment of such contract may be prohibited under section 9(a)(l)(F). 
	(B) In the event that this paragraph is held invalid, the validity of the remainder of the Act, including the remainder of this subsection, shall not be affected. 
	(7) 
	(7) 
	(7) 
	Nothing in this subsection shall be construed to

	(A) 
	(A) 
	exonerate any person from any act committed in violation of paragraphs (l)(A), (l)(E), or (l)(F) of section 9(a) prior to the date of enactment of this subsection; or 

	(B) 
	(B) 
	immunize any person from prosecution for any such act. (8)(A)(i) Any valid certificate of exemption which was renewed 


	after October 13, 1982, and was in effect on March 31, 1988, shall be deemed to be renewed for a 6-month period beginning on the date of enactment of the Endangered Species Act Amendments of 1988. Any person holding such a certificate may apply to the Secretary for one additional renewal of such certificate for a period not to exceed 5 years beginning on the date of such enactment. 
	(B) 
	(B) 
	(B) 
	If the Secretary approves any application for renewal of an exemption under this paragraph, he shall issue to the applicant a certificate of renewal of such exemption which shall provide that all terms, conditions, prohibitions, and other regulations made applicable by the previous certificate shall remain in effect during the period of the renewal. 

	(C) 
	(C) 
	No exemption or renewal of such exemption made under this subsection shall have force and effect after the expiration date of the certificate of renewal of such exemption issued under this paragraph. 

	(D) 
	(D) 
	No person may, after January 31, 1984, sell or offer for sale in interstate or foreign commerce, and pre-Act finished scrimshaw product unless such person holds a valid certificate of exemption issued by the Secretary under this subsection, and unless such product or the raw material for such product was held by such person on October 13, 1982. 

	(g) 
	(g) 
	In connection with any action alleging a violation of section 9, any person claiming the benefit of any exemption or permit under this Act shall have the burden of proving that the exemption or permit is applicable, has been granted, and was valid and in force at the time of the alleged violation. 

	(h) 
	(h) 
	(h) 
	CERTAIN ANTIQUE ARTICLES.-(!) Sections 4(d), 9(a), and 9(c) do not apply to any article which

	(A) is not less than 100 years of age; 
	(B) 
	(B) 
	(B) 
	is composed in whole or in part of any endangered species or threatened species listed under section 4; 

	(C) 
	(C) 
	has not been repaired or modified with any part of any such species on or after the date of the enactment of this Act; and 


	(D) is entered at a port designated under paragraph (3). 

	(2) 
	(2) 
	Any person who wishes to import an article under the exception provided by this subsection shall submit to the customs officer concerned at the time of entry of the article such documentation as the Secretary of the Treasury, after consultation with the Secretary of the Interior, shall by regulation require as being necessary to establish that the article meets the requirements set forth in paragraph (1) (A), (B), and (C). 

	(3) 
	(3) 
	The Secretary of the Treasury, after consultation with the Secretary of the Interior, shall designate one port within each customs region at which articles described in paragraph (1) (A), (B), and (C) must be entered into the customs territory of the United States. 

	(4) 
	(4) 
	(4) 
	Any person who imported, after December 27, 1973, and on or before the date of the enactment of the Endangered Species Act Amendments of 1978, any article described in paragraph (1) which

	(A) 
	(A) 
	(A) 
	was not repaired or modified after the date of importation with any part of any endangered species or threatened species listed under section 4; 

	(B) 
	(B) 
	was forfeited to the United States before such date of the enactment, or is subject to forfeiture to the United States on such date of enactment, pursuant to the assessment of a civil penalty under section 11; and 




	(C) is in the custody of the United States on such date of 
	enactment; may, before the close of the one-year period beginning on such date of enactment make application to the Secretary for return of the article. Application shall be made in such form and manner, and contain such documentation, as the Secretary prescribes. If on the basis of any such application which is timely filed, the Secretary is satisfied that the requirements of this paragrafh are met with respect to the article concerned, the Secretary shal return the article to the applicant and the import
	(i) NONCOMMERCIAL TRANSSHIPMENTS.-Any importation into the United States of fish or wildlife shall, if
	-

	(1) 
	(1) 
	(1) 
	such fish or wildlife was lawfully taken and exported from the country of origin and country of reexport, if any; 

	(2) 
	(2) 
	such fish or wildlife is in transit or transshipment through any place subject to the jurisdiction of the United States en route to a country where such fish or wildlife may be lawfully imported and received; 

	(3) 
	(3) 
	the exporter or owner of such fish or wildlife gave explicit instructions not to ship such fish or wildlife through any place subject to the jurisdiction of the United States, or did all that could have reasonably been done to prevent transshipment, and the circumstances leading to the transshipment were beyond the exporter's or owner's control; 

	(4) 
	(4) 
	the applicable requirements of the Convention have been satisfied; and 


	(5) such importation is not made in the course of a com
	-

	mercial activity, be an importation not in violation of any provision of this Act or any regulation issued pursuant to this Act while such fish or wildlife remains in the control of the United States Customs Service. 
	(j) EXPERIMENTAL POPULATIONS.-(!) For purposes of this subsection, the term "experimental population" means any population (including any offspring arising solely therefrom) authorized by the Secretary for release under paragraph (2), but only when, and at such times as, the population is wholly separate geographically from nonexperimental populations of the same species. 
	(2)(A) The Secretary may authorize the release (and the related transportation) of any population (including eggs, propagules, or individuals) of an endangered species or a threatened species outside the current range of such species if the Secretary determines that such release will further the conservation of such species. 
	(B) 
	(B) 
	(B) 
	Before authorizing the release of any population under subparagraph (A), the Secretary shall by regulation identify the population and determine, on the basis of the best available information, whether or not such population is essential to the continued existence of an endangered species or a threatened species. 

	(C) 
	(C) 
	(C) 
	For the purposes of this Act, each member of an experimental population shall be treated as a threatened species; except that

	(i) 
	(i) 
	(i) 
	solely for purposes of section 7 (other than subsection (a)(l) thereof), an experimental population determined under subparagraph (B) to be not essential to the continued existence of a species shall be treated, except when it occurs in an area within the National Wildlife Refuge System or the National Park System, as a species proposed to be listed under section 4;and 

	(ii) 
	(ii) 
	critical habitat shall not be designated under this Act for any experimental population determined under subparagraph (B) to be not essential to the continued existence of a species. 



	(3) 
	(3) 
	The Secretary, with respect to population of endangered species or threatened species that the Secretary authorized, before the date of the enactment of this subsection, for release in geographical areas separate from the other populations of such species, shall determine by regulation which of such populations are an experimental population for the purposes of this subsection and 


	whether or not each is essential to the continued existence of an endangered species or a threatened species. 
	PENALTIES AND ENFORCEMENT 
	SEC. 11. [16 u.s.c. 1540] (a) CIVIL PENALTIES.-(1) Any person who knowingly violates, and any person engaged in business as an importer or exporter of fish, wildlife, or plants who violates, any provision of this Act, or any provision of any permit or certificate issued hereunder, or of any regulation issued in order to implement subsection (a)(l)(A), (B), (C), (D), (E), or (F), (a)(2(A), (B), (C), or (D), (c), (d), (other than regulation relating to recordkeeping or filing or reports), (f), or (g) of se
	(2) 
	(2) 
	(2) 
	Hearings held during proceedings for the assessment of civil penalties by paragraph (1) of this subsection shall be conducted in accordance with section 554 of title 5, United States Code. The Secretary may issue subpoenas for the attendance and testimony of witnesses and the production of relevant papers, books, and documents, and administer oaths. Witnesses summoned shall be paid the same fees and mileage that are paid to witnesses in the courts of the United States. In case of contumacy or refusal to ob

	(3) 
	(3) 
	Notwithstanding any other provision of this Act, no civil penalty shall be imposed if it can be shown by a preponderance of the evidence that the defendant committed an act based on a good faith belief that he was acting to protect himself or herself, a mem-


	her of his or her family, or any other individual from bodily harm, from any endangered or threatened species. 
	(b) 
	(b) 
	(b) 
	CRIMINAL VIOLATIONS.-(!) Any person who knowingly violates any provision of this Act, of any permit or certificate issued hereunder, or of any regulation issued in order to implement subsection (a)(l)(A), (B), (C), (D), (E), or (F); (a)(2)(A), (B), (C), or (D), (c), (d) (other than a regulation relating to recordkeeping, or filing of reports), (f), or (g) of section 9 of this Act shall, upon conviction, be fined not more than $50,000 or imprisoned for not more than one year, or both. Any person who knowin

	(2) 
	(2) 
	The head of any Federal agency which has issued a lease, license, permit, or other agreement authorizing a person to import or export fish, wildlife, or plants, or to operate a quarantine station for imported wildlife, or authorizing the use of Federal lands, including grazing of domestic livestock, to any person who is convicted of a criminal violation of this Act or any regulation, permit, or certificate issued hereunder may immediately modify, suspend, or revoke each lease, license, permit, or other ag

	(3) 
	(3) 
	Notwithstanding any other provision of this Act, it shall be a defense to prosecution under this subsection if the defendant committed the offense based on a good faith belief that he was acting to protect himself or herself, a member of his or her family, or any other individual, from bodily harm from any endangered or threatened species. 

	(c) 
	(c) 
	DISTRICT COURT JURISDICTION.-The several district courts of the United States; including the courts enumerated in section 460 of title 28, United States Code, shall have jurisdiction over any actions arising under this Act. For the purpose of this Act, American Samoa shall be included within the judicial district of the District Court of the United States for the District of Hawaii. 

	(d) 
	(d) 
	REWARDS AND CERTAIN INCIDENTAL EXPENSES.-The Secretary or the Secretary of the Treasury shall pay, from sums received as penalties, fines, or forfeitures of property for any violations of this chapter or any regulation issued hereunder (1) a reward to any person who furnishes information which leads to an arrest, a criminal conviction, civil penalty assessment, or forfeiture of property for any violation of this chapter or any regulation issued hereunder, and (2) the reasonable and necessary costs incu


	appropriate. Any officer or employee of the United States or any State or local government who furnishes information or renders service in the performance of his official duties is ineligible for payment under this subsection. Whenever the balance of sums received under this section and section 6(d) of the Act of November 16, 1981 (16 U.S.C. 3375(d)) as penalties or fines, or from forfeitures of property, exceed $500,000, the Secretary of the Treasury shall deposit an amount equal to such excess balance i
	(e) 
	(e) 
	(e) 
	ENFORCEMENT.-(1) The provisions of this Act and any regulations or permits issued pursuant thereto shall be enforced by the Secretary, the Secretary of the Treasury, or the Secretary of the Department in which the Coast Guard is operating, or all such Secretaries. Each such Secretary may utilize by agreement, with or without reimbursement, the personnel, services, and facilities of any other Federal agency or any State agency for purposes of enforcing this Act. 

	(2) 
	(2) 
	The judges of the district courts of the United States and the United States magistrates may within their respective jurisdictions, upon proper oath or affirmation showing probable cause, issue such warrants or other process as may be required for enforcement of this Act and any regulation issued thereunder. 

	(3) 
	(3) 
	Any person authorized by the Secretary, the Secretary of the Treasury, or the Secretary of the Department in which the Coast Guard is operating, to enforce this Act may detain for inspection and inspect any package, crate, or other container, including its contents, and all accompanying documents, upon importation or exportation. Such persons may make arrests without a warrant for any violation of this Act if he has reasonable grounds to believe that the person to be arrested is committing the violation in


	(4)(A) All fish or wildlife or plants taken, possessed, sold, purchased, offered for sale or purchase, transported, delivered, received, carried, shipped, exported, or imported contrary to the provisions of this Act, any regulation made pursuant thereto, or any 
	permit or certificate issued hereunder shall be subject to forfeiture to the United States. 
	(B) All guns, traps, nets, and other equipment, vessels, vehicles, aircraft, and other means of transportation used to aid the taking, possessing, selling, purchasing, offering for sale or purchase, transporting, delivering, receiving, carrying, shipping, exporting, or importing of any fish or wildlife or plants in violation of this Act, any regulation made pursuant thereto, or any permit or certificate issued thereunder shall be subject to forfeiture to the United States upon conviction of a criminal vi
	(B) All guns, traps, nets, and other equipment, vessels, vehicles, aircraft, and other means of transportation used to aid the taking, possessing, selling, purchasing, offering for sale or purchase, transporting, delivering, receiving, carrying, shipping, exporting, or importing of any fish or wildlife or plants in violation of this Act, any regulation made pursuant thereto, or any permit or certificate issued thereunder shall be subject to forfeiture to the United States upon conviction of a criminal vi
	(B) All guns, traps, nets, and other equipment, vessels, vehicles, aircraft, and other means of transportation used to aid the taking, possessing, selling, purchasing, offering for sale or purchase, transporting, delivering, receiving, carrying, shipping, exporting, or importing of any fish or wildlife or plants in violation of this Act, any regulation made pursuant thereto, or any permit or certificate issued thereunder shall be subject to forfeiture to the United States upon conviction of a criminal vi

	-
	-
	-
	-


	(A) 
	(A) 
	(A) 
	to enjoin any person, including the United States and any other governmental instrumentality or agency (to the extent permitted by the eleventh amendment to the Constitution), who is alleged to be in violation of any provision of this Act or regulation issued under the authority thereof; or 

	(B) 
	(B) 
	to compel the Secretary to apply, pursuant to section 6(g)(2)(B)(ii) of this Act, the prohibitions set forth in or authorized pursuant to section 4(d) or section 9(a)(l)(B) of this Act with respect to the taking of any resident endangered species or threatened species within any State; or 

	(C) 
	(C) 
	against the Secretary where there is alleged a failure of the Secretary to perform any act or duty under section 4 which is not discretionary with the Secretary. 




	The district courts shall have jurisdiction, without regard to the amount in controversy or the citizenship of the parties, to enforce any such provision or regulation or to order the Secretary to perform such act or duty, as the case may be. In any civil suit commenced under subparagraph (B) the district court shall compel the Secretary to apply the prohibition sought if the court finds that the allegation that an emergency exists is supported by substantial evidence. 
	(2)(A) No action may be commenced under subparagraph (l)(A) of this section
	-

	(i) 
	(i) 
	(i) 
	prior to sixty days after written notice of the violation has been given to the Secretary, and to any alleged violator of any such provision or regulation; 

	(ii) 
	(ii) 
	if the Secretary has commenced action to impose a penalty pursuant to subsection (a) of this section; or 


	(iii) if the United States has commenced and is diligently prosecuting a criminal action in a court of the United States or a State to redress a violation of any such provision or regulation. 
	(B) 
	(B) 
	(B) 
	(B) 
	No action may be commenced under subparagraph (l)(B) of this section

	(i) 
	(i) 
	(i) 
	prior to sixty days after written notice has been given to the Secretary setting forth the reasons why an emergency is thought to exist with respect to an endangered species or a threatened species in the State concerned; or 

	(ii) 
	(ii) 
	if the Secretary has commenced and is diligently prosecuting action under section 6(g)(2)(B)(ii) of this Act to determine whether any such emergency exists. 



	(C) 
	(C) 
	No action may be commenced under subparagraph (l)(C) of this section prior to sixty days after written notice has been given to the Secretary; except that such action may be brought immediately after such notification in the case of an action under this section respecting an emergency posing a significant risk to the well-being of any species of fish or wildlife or plants. 


	(3)(A) Any suit under this subsection may be brought in the judicial district in which the violation occurs. 
	(B) 
	(B) 
	(B) 
	In any such suit under this subsection in which the United States is not a party, the Attorney General, at the request of the Secretary, may intervene on behalf of the United States as a matter of right. 

	(4) 
	(4) 
	The court, in issuing any final order in any suit brought pursuant to paragraph (1) of this subsection, may award costs of litigation (including reasonable attorney and expert witness fees) to any party, whenever the court determines such award is appropriate. 

	(5) 
	(5) 
	The injunctive relief provided by this subsection shall not restrict any right which any person (or class of persons) may have under any statute or common law to seek enforcement of any standard or limitation or to seek any other relief (including relief against the Secretary or a State agency). 

	(h) 
	(h) 
	COORDINATION WITH OTHER LAws.-The Secretary of Agriculture and the Secretary shall provide for appropriate coordination of the administration of this Act with the administration of the animal quarantine laws (21 U.S.C. 101-105, lll-135b, and 612


	614) and section 306 of the Tariff Act of 1930 (19 U.S.C. 1306). Nothing in this Act or any amendment made by this Act shall be construed as superseding or limiting in any manner the functions of the Secretary of Agriculture under any other law relating to prohibited or restricted importations or possession of animals and other articles and no proceeding or determination under this Act shall preclude any proceeding or be considered determinative of any issue of fact or law in any proceeding under any Act a
	ENDANGERED PLANTS 
	SEC. 12. (16 U.S.C. 1541] The Secretary of the Smithsonian Institution, in conjunction with other affected agencies, is authorized and directed to review (1) species of plants which are now or may become endangered, or threatened and (2) methods of adequately conserving such species, and to report to Congress, within one year after the date of the enactment of this Act, the results of such review including recommendations for new legislation or the amendment of existing legislation. 
	CONFORMING AMENDMENTS 
	SEC. 13. [Section 13 consists of amendments to other Acts.] 
	REPEALER 
	SEC. 14. [Section 14 consists of repeals of provisions of law.] 
	AUTHORIZATION OF APPROPRIATIONS 
	SEC. 15. (16 U.S.C. 1542] (a) IN GENERAL.-Except as provided in subsection (b), (c), and (d), there are authorized to be appropriated
	-

	(!) not to exceed $35,000,000 for fiscal year 1988, $36,500,000 for fiscal year 1989, $38,000,000 for fiscal year 1990, $39,500,000 for fiscal year 1991, and $41,500,000 for fiscal year 1992 to enable the Department of the Interior to carry out such functions and responsibilities as it may have been given under this Act; 
	(2) 
	(2) 
	(2) 
	not to exceed $5,750,000 for fiscal year 1988, $6,250,000 for each of fiscal years 1989 and 1990, and $6,750,000 for each of fiscal year 1991 and 1992 to enable the Department of Commerce to carry out such functions and responsibilities as it may have been given under this Act; and 

	(3) 
	(3) 
	not to exceed $2,200,000 for fiscal year 1988, $2,400,000 for each of fiscal years 1989 and 1990, and $2,600,000 for each of fiscal years 1991 and 1992, to enable the Department of Agriculture to carry out its functions and responsibilities with respect to the enforcement of this Act and 


	the Convention which pertain to the importation or exportation of plants. 
	(b) EXEMPTIONS FROM ACT.-There are authorized to be appropriated to the Secretary to assist him and the Endangered Species 
	(b) EXEMPTIONS FROM ACT.-There are authorized to be appropriated to the Secretary to assist him and the Endangered Species 
	(b) EXEMPTIONS FROM ACT.-There are authorized to be appropriated to the Secretary to assist him and the Endangered Species 
	1 7 (e), (g), and (h) not to exceed $600,000 for each of fiscal years 1988, 1989, 1990, 1991, and 1992. (c) CONVENTION IMPLEMENTATION.-There are authorized to be appropriated to the Department of the Interior for purposes of carrying out section 8A(e) not to exceed $400,000 for each of fiscal years 1988, 1989, and 1990, and $500,000 for each of fiscal years 1991 and 1992, and such sums shall remain available until expended. 
	Committee in carrying out their functions under sections 
	Committee in carrying out their functions under sections 



	EFFECTIVE DATE 
	SEC. 16. (16 U.S.C. 1531 note] This Act shall take effect on the date of its enactment. 
	MARINE lVIAMMAL PROTECTION ACT OF 1972 
	SEC. 17. (16 U.S.C. 1543] Except as otherwise provided in this Act, no provision of this Act shall take precedence over any more restrictive conflicting provision of the Marine Mammal Protection Act of 1972. 
	ANNUAL COST ANALYSIS BY THE FISH AND WILDLIFE SERVICE 
	SEC. 18. (16 U.S.C. 1544] Notwithstanding section 3003 of Public Law 104-66 (31 U.S.C. 1113 note; 109 Stat. 734), on or before January 15, 1990, and each January 15 thereafter, the Secretary of the Interior, acting through the Fish and Wildlife Service, shall submit to the Congress an annual report covering the preceding fiscal year which shall contain
	-

	(
	(
	(
	1) an accounting on a species by species basis of all reasonably unidentifiable Federal expenditures made primarily for the conservation of endangered or threatened species pursuant to this Act; and 

	(2) 
	(2) 
	an accounting on a species by species basis for all reasonably identifiable expenditures made primarily for the conservation of endangered or threatened species pursuant to this Act by states receiving grants under section 6. 


	1 So in original. Probably should be "section". 
	ATTACHMENT B MANAGEMENT OF SEA TURTLES AT THE INTAKE CANAL 
	Document Owner: Barney M Davis LP Reviewed by: Environmental Compliance Director -Cecilia Garcia-Rios Approved by: Plat Manager-Fossil Generation -W.C. (Bill) Smith D Check this box if changes or feedback is required. This document has been issued and revised as indicated below. If this is a later revision than what is now in your possession, please destroy the previous issue, or clearly mark it as "UPDATED". 
	Summary of Alterations 
	Issue Date & Rev. # 
	Issue Date & Rev. # 
	Issue Date & Rev. # 
	Description of Change 

	Rev. O -12/15/2015 
	Rev. O -12/15/2015 
	Initial Issuance of Procedure. 

	Rev. 1 -5/6/2016 
	Rev. 1 -5/6/2016 
	Revisions to procedure based on feedback received from NOAA. Species identification and further collection instructions have been included. 

	Rev. 2-1/19/2017 
	Rev. 2-1/19/2017 
	Revisions to procedure based on feedback received from NOAA. Clarificaiton of observation procedures and handling procedures. 


	1.0 PURPOSE The purpose of this procedure is to outline the requirements that must be completed in order to comply with the management of sea turtles that are "cold-stunned" and unable to swim properly during the cooler months as they come into the facility's intake canal. This take is incidental as considered by the Incidental Take Permit Under Section 1 0(a) (1) (B) of the Endangered Species Act of 1973 (ESA). 
	2.0 RESPONSIBILITIES The Facility Personnel visually monitors the intake canal in an effort to intercept turtles prior to their contact with the Cooling Water Intake Structure (CWIS). Facility personnel will visually monitor the intake canal from the cribhouse a minimum of four (4) times per 12 hour shift, spaced at approximately 3 hour intervals. The visual assessments from the cribhouse provide personnel the opportunity to identify turtles in the canal prior to them reaching the CWIS. Each visual assessme
	When a turtle is located in the intake canal during business hours, the turtle is collected by Texas Parks and Wildlife and held at their facility in the CCA Marine Development Center located onsite (4301 Waldron Rd, Corpus Christi, TX) until National Park Service, Division of Sea Turtle Science and Recovery, Padre Island National Seashore can take it to their facility to document and tag the turtle. 
	When a turtle is located in the intake canal after business hours, facility staff will capture the turtle and hold it until Texas Parks and Wildlife can collect the animal to be held for transfer to the National Park Service -Padre Island National Seashore. 
	National Park Service, Division of Sea Turtle Science and Recovery, Padre Island National Seashore will then document and tag the turtle prior to sending it to the Animal Rehabilitation Keep (ARK) or the Texas Sealife Center for rehabilitation. Once the turtle is rehabilitated the National Park Service, Division of Sea Turtle Science and Recovery, Padre Island National Seashore will take the turtle and release it back to the environment. 
	Responsibility 
	Responsibility 
	Responsibility 
	Phone 

	Barney M Davis Control Room 
	Barney M Davis Control Room 
	Report, Document 
	(361) 939-5056 

	Texas Parks & Wildlife 
	Texas Parks & Wildlife 
	Collect & Hold 
	(361) 939-7784 

	National Park Service 
	National Park Service 
	(361) 876-8462 

	Division of Sea Turtle Science and 
	Division of Sea Turtle Science and 

	TR
	Document, Tag, & Release 

	Recovery 
	Recovery 

	Padre Island National Seashore 
	Padre Island National Seashore 

	Animal Rehabilitation Keep (ARK) 
	Animal Rehabilitation Keep (ARK) 
	Rehabilitate 
	(361) 749-6793 

	Texas Sealife Center 
	Texas Sealife Center 
	Rehabilitate 
	(361) 589-4023 


	3.0 INSTRUCTIONS 
	3.1 Once a turtle is located at the intake, notify the Control Room (361) 939-5056. 
	3.2 DURING BUSINESS HOURS: The Control Room will contact Texas Parks & Wildlife at (361) 939-7784 so that the turtle can be collected and held until National Park Service, Division of Sea Turtle Science and Recovery, Padre Island National Seashore can take to their facility. If Texas Parks & Wildlife is unable to collect the animal in a timely manner, Facility Personnel collect the turtle. Collection will occur from the cribhouse, utilizing a net. The turtle will be placed in a box or container without wate
	AFTER BUSINESS HOURS: The Control Room will contact Texas Parks & Wildlife at (361) 939-7784, so that the turtle can be collected and held until the National Park Service, Division of Sea Turtle Science and Recovery, Padre Island National Seashore can take to their facility. If Texas Parks & Wildlife is unable to collect the animal in a timely manner, Facility Personnel collect the turtle. Collection will occur from the cribhouse, utilizing a net. The turtle will be placed in a box or container without wate
	3.3 Record the Following Information: 
	Date Time OMT Name Making Call to TPWD TPWD Employee Name Responding to Call Species/ Description of Turtle: Note commonly encountered species at BMD Intake Canal are the Green Sea and Kemp's Ridley Sea Turtles. See Section 5.0 for additional information regarding species identification. Length of turtle(s): Number of Turtles Captured: Texas Parks & Wildlife will respond and capture the turtle. Texas Parks & Wildlife has instructed the facility to contact National Park Service. Texas Parks & Wildlife and/or
	4.0 RECORDS Submit all Records to the Environmental Compliance Director. Records are to be maintained on-site for 1 O years, on a rolling basis. 
	5.0 TURTLE IDENTIFICATION The information on the following pages are intended to assist facility personnel with sea turtle identification. If identification is unknown, facility personnel should indicate "unknown" in Section 3.3. 
	Turtle Identification Chart H UltONTAl M?i11316i Green 1llrtle CO"O>X<r. • po111a/a1'ra/""""'r~~rpa/rfl I>)! /ti COl'IIO(l"*'1 l~ftU(ho}l(i.ff Leatherback nirtte Bc:,:l. {IIR'<ICICCa,q,«d IIO f(alt, /l[mp~ ~tdt-10 ~!ndol/fOrlltrJond~ cy '"""'""'9•11.d""Ir,ldl}n. Hawksblll 1llrtle Cat(1')0(t•4 poJrs of(l)Slal ICllltl, IM Mlpt:!riinorltt comocr ,.;:,,111-t-hcl >nr.r:""""'°"'sni:nort~f .......i.~i,gMrJns ttatr kdn ,.,rh09<. Loggerhead 1llrtle C"""'°ct· S po-nolCtmal SCI/Its. llhl frll pov ls r,, contoct w,rh 
	Link
	LEATHERBACK KEMP'S RIDLEY HAWKS BILL 
	Loggerhead Green Turtle Leatherback IHawksbill Kemp's Ridley 
	ATTACHMENT C 
	EMAIL CORRESPONDENCE REGARDING TURTLE COLLECTION PROCEDURES BETWEEN C. GARCIA-RIOS (TALEN EHS) AND L. GUILLEN (NATIONAL PARK SERVICE, DIVISION OF SEA TURTLE SCIENCE AND RECOVERY) 
	Hailey Cofty From: Garcia-Rios, Cecilia <cgarciarios@topazpowergroup.com > Sent: Thursday, April 7, 2016 2:24 PM To: Alison Davis; Hailey Cofty Subject: FW: Barney Davis Power Plant Turtles 
	Cecilia Garcia-Rios • Environmental Director Jade Operations Topaz Power Group• (956) 763-3510 cgarciarios@topazpowergroup.com Barney Davis Energy Center • Laredo Energy Center • Nueces Bay Energy Center 
	TALEN :6 ENERGY 
	P
	Link

	The information contained in this message is intended only for the personal and confidential use of the recipient(s) named above. If the reader of this message is not the intended recipient or an agent responsible for delivering it to the intended recipient, you are hereby notified that you have received this document in error and that any review, dissemination, distribution, or copying of this message is strictly prohibited. Ifyou have received this communication in error, please notify us immediately, and
	From: Guillen, Lucia Sent: Wednesday, December 09, 2015 2:48 PM To: Garcia-Rios, Cecilia Cc: Cynthia Rubio Subject: Re: Barney Davis Power Plant Turtles 
	[mailto:lucia_guillen@nps.gov] 

	Ms. Rios, I verified with the T.P.W.D Hatchery and they will go and pick up any turtles that you get. Just call Rodney or Ruben at 939-7784 to get them. Ifyou cannot contact their staff or if it is after hours please put the animal in a 
	box or container without water place it in a secure area inside and call our stranding pager 361-876-8462 anytime. We will make arrangements to pick up the animal as soon as possible. Thank you, On Wed, Dec 9, Got it. thanks. 
	2015 at 10:15 AM, Garcia-Rios, Cecilia <cgarciarios@topazpowergroup.com> wrote: 

	P
	Link

	The information contained in this message is intended only for the personal and confidential use of the recipient(s) named above. If the reader ofthis message is not the intended recipient or an agent responsible for delivering it to the intended recipient, you are hereby notified that you have received this document in e1TOr and that any review, dissemination, distribution, or copying of this message is strictly prohibited. If you have received this communication in error, please notify us immediately, and
	From: Sent: Wednesday, December 09, 2015 10:12 AM To: Garcia-Rios, Cecilia Subject: Barney Davis Power Plant Turtles 
	Guillen, Lucia [mailto:lucia quillen@nps.gov] 

	Test email. 
	Lucia Guillen Biological Science Technician Division of Sea Turtle Science and Recovery Padre Island National Seashore National Park Service / LIKE US on F ACEBOOK at 
	http://www.nps.gov/pais
	www.facebook.com/nps. pais.seaturtles 

	Address for mail: Padre Island National Seashore P.O. Box 181300 
	Corpus Christi, TX 78480-1300 
	Address for express mail services: Padre Island National Seashore Ranger Station 20301 Park Road 22 Corpus Christi, TX 78418 
	Phone: (361) 949-8173 ext. 258 Fax: (361) 949-9134 
	E-mail: lucia guillen@nps.gov 

	Lucia Guillen Biological Science Technician Division of Sea Turtle Science and Recovery Padre Island National Seashore National Park Service / LIKE US on F ACEBOOK at 
	http://www.nps.gov/pais
	www.facebook.com/nps.pais.seaturtles 

	Address for mail: Padre Island National Seashore P.O. Box 181300 Corpus Christi, TX 78480-1300 
	Address for express mail services: Padre Island National Seashore Ranger Station 
	Address for express mail services: Padre Island National Seashore Ranger Station 
	20301 Park Road 22 Corpus Christi, TX 78418 

	Phone: (361) 949-8173 ext. 258 Fax: (361) 949-9134 
	E-mail: lucia guillen@nps.gov 
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	Figure
	Year 
	Year 
	Year 
	Year 
	Year 
	Year 
	Year 
	Year 
	Year 
	Year 
	Year 
	Year 
	Specie,s 
	Alive 
	Dead 
	Total 

	2009 
	2009 
	CM 
	1 
	0 
	1 

	.2010 
	.2010 
	CM 
	5 
	0 
	5 

	.2012. 
	.2012. 
	CM 
	a 
	2 
	10 

	2013 
	2013 
	CM 
	70 
	13 
	83 

	2014 
	2014 
	CM 
	67 
	6 
	73 

	LK 
	LK 
	1 
	0 
	1 

	2015 
	2015 
	CM 
	6 
	1 
	7 

	2016 
	2016 
	CM 
	12 
	1 
	13 

	lota l 
	lota l 
	1'93 























