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I. General Requirements 

This interim guidance, in the form of Questions and Answers (Q&As), addresses the 
requirements in Section 2, "Regulatory Cap for Fiscal Year 2017," of the Executive Order 
of January 30, 3017, titled "Reducing Regulation and Controlling Regulatory Costs" (EO). 
Specifically, the guidance explains, for purposes of implementing Section 2 in Fiscal Year 2017, 
the following requirements: 

1) 	 "Unless prohibited by law, whenever an executive department or agency .. . publicly 
proposes for notice and comment or otherwise promulgates a new regulation, it shall 
identify at least two existing regulations to be repealed." Sec. 2(a). 

2) 	 "For fiscal year 2017, ...the heads of all agencies are directed that the total incremental 
cost of all new regulations, including repealed regulations, to be finalized this year shall 
be no greater than zero, unless otherwise required by law or consistent with advice 
provided in writing by the Director of the Office of Management and Budget .. . . " 
Sec. 2(b). 

3) 	 "In furtherance of the requirement of subsection (a) of this section, any new 
incremental costs associated with new regulations shall, to the extent permitted by law, 
be offset by the elimination of existing costs associated with at least two prior 
regulations." Sec. 2(c). 

In general, executive departments and agencies ("agencies") may comply with those 
requirements by issuing two "deregulatory" actions (described below) for each new significant 
regulatory action that imposes costs. The savings of the two deregulatory actions are to fully 
offset the costs of the new significant regulatory action. 
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In addition, beginning immediately, agencies planning to issue one or more significant 
regulatory action on or before September 30, 2017, should for each such significant regulatory 
action: 

1) 	 A reasonable period of time before the agency issues that action, identify two existing 
regulatory actions the agency plans to eliminate or propose for elimination on or 
before September 30, 2017; and 

2) 	 Fully offset the total incremental cost of such new significant regulatory action as of 
September 30, 2017. 

Please consult with your Office oflnformation and Regulatory Affairs (OIRA) Desk Officer 
if you have any particular questions regarding the applicability or interpretation of the EO not 
addressed in these Q&As. The Office of Management and Budget (OMB) plans to issue further 
guidance regarding the application of EO for Fiscal Years 2018 and beyond soon. In addition, 
OMB may revise these Q&As. 

Comments on this interim guidance should be provided to reducingregulation(@omb.eop.gov 
by February 10, 2017. 

II. Coverage 

Q: 	Which new regulations are covered? 

A: 	 The EO's requirements for Fiscal Year 2017 apply only to those significant regulatory 
actions, as defined in Section 3(t) of Executive Order 12866, an agency issues between noon 
on January 20 and September 30, 2017. This includes significant final regulations for which 
agencies issued a Notice of Proposed Rulemaking before noon on January 20, 2017. 
Significant guidance documents may also be covered (see below). 

Please continue to follow the standard significance determination process outlined in 
Executive Order 12866. Regulations that affect only other Federal agencies (and not the 
public); that are issued with respect to a military, national security, or foreign affairs function 
of the United States; and that are related to agency organization, management, or personnel 
are not subject to Section 2's requirements. 

Q: 	 What about rules that implement Federal spending programs? 

A: 	 In general, Federal spending rules that primarily cause income transfers from taxpayers to 
program beneficiaries (e.g., rules associated with Pell grants and Medicare spending) are 
considered "transfer rules" and are not covered by this EO. However, in cases where these 
rules impose requirements on non-Federal entities, such as reporting or recordkeeping, 
agencies would need to account for these costs. Please consult with your OIRA Desk Officer 
on these rules. See OMB Circular A-4 for a discussion of the distinction between transfers 
and costs generally. 
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Q: 	Do Sectio11 2's requiren1e11ts app!J1 to sig11ifica11t regulatory actions ofindepe11dent 
agencies? 

A: No, the requirements of Section 2 apply only to those agencies required to subn1it significant 
regulatOf)' actions to OIRA for review under EO 12866. Nevertheless, we encourage 
independent regulatory agencies to identify existing regulations that, if repealed or revised, 
'vould achieve cost savings that would fully offset the costs of new significant regulatory 
actions. 

Q: 	Are new g11ida11celinterpretive docu111ents covered? 

A: 	New significant guidance or interpretive documents ,yill be addressed on a case-by-case 
basis. Consult with your OIRA Desk Officer before issuing new sig:i1ificant guidance or 
regulatory interpretations. Agencies should continue to adhere to OMB's 2007 
Memorandum on Good Guidance Practices. As al\vays, agencies should ensure that such 
documents are the appropriate vehicle for the particular policy goal, and that it is clear that 
compliance \.Vith any agency guidance is voluntary. An)' cost sa,,ings·claimed for guidance 
or other documents must be specific and ·verifiable. 

Q: 	 W/1ic/1 existing reg11/atory actio11s, if repealed or revised, 1vould be co11sidered dereg11latory 
actions, and thus qualifY for savings? 

A: 	 Any existing regulatory action that imposes costs and whose repeal or revision \.Vill produce 
verifiable savings may qualify. Meaningful burden reduction through the repeal or 
streamlining of mandatory reporting, recbrdkeeping or disclosure requirements may also 
qualify. Agencies should also confirm that they \\-'ill continue to achie,,e their regulatory 
objecti\.'es after the deregulatory action is undertaken. Please consult with your OIRA Desk 
Officer regarding information collections or other actions you believe should qualify as 
deregulatory actions under Section 2. 

Q: 	Do regulatory actio11s issued before Ja11uary 20 tltllt are Vllcated or remllnded b;y a co11rt 
after tl1llt date q11alifyfor savings? 

A: 	 Generally no, based on the presumption that a court determined these regulatory actions \V'ere 
isst1ed, at least in part, with insufficient legal basis. There may be individual Cases, however, 
where \.Ve would consider counting such savings, and specifically request comn1ent on this 
topic. As one example, the agency may be directed by a court, under remand, to modify a 
1ule througl1 full notice [Ind comment rulemaking, in order address particular issues. 

Q: 	Do regulatory actions ove1·t11r1red bJ' s11bsequentl1• e11acted /aJvs qualifyfor savings? 

A: 	 Generally yes. We \\-'ill consider Acts of Congress that overturn final regulatory actions, such 
as disapprovals of rules under t:he Congressional Review Act, to operate in a similar manner 
as agency deregulatory actions for the purposes of the requirements of Section 2 of the EO. 
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III. Accounting Questions 

Q: 	HoJv s/1ould costs be meas11red? 

A: 	 Costs should be measured as the opportunity cost to society. OMB Circular A-4 defines this 
co11cept. 

Q: 	Ho1v s/iould agencies accou11tfor deregulatory actions that do 11ot outrig/1t repeal existing 
regulatio11s but revise existi11g requirements to prod11ce real cost savings? 

A: 	 OMB will address deregulatory actions that continue to allow agencies to meet regulatory 
goals on a case-by-case basis. Purely deregulatory· actions that confer only savings to all 
affected parties generally will not trigger the requirement under Section 2(a) for the agency 
to identify two existing regulatory actions to be repealed. llowever, if such deregulatory 
actions impose costs on individuals or entities, agencies \Vill need to offset those costs. 

Q: 	 ca,, effects such asfi1ture e11ergy cost savings for rules t/1at require tire adoption ofniore 
e11ergy e/ficie11t technologies be counted against t/1e contpliance costs ofa regulatory 
action for purposes ofSection 2(b) oftlie EO? 

A: 	 In most circumstances, such effects would not be counted as offsets to costs according to 
OIRA' s reporting conventions for benefit-cost analysis. 

Q: 	Wliat about costs tlzat occur over different time periods? 

A· 	 All costs estimates should be annualized in accordance \Vith OMB C-ircular A-4. While 
timing isst1es will be handled on a case-by-case basis, in general, the start and end points for 
the annualization of costs should be directly comparable across the new and corresponding 
repealed regulatory actions. 

Q: 	 Can agencies use previo11sly estimated costs from an original RegulafolJ' I1npact 
Analyses (RIA) in determi11ing tlie cost savi11gs generated by a11 elimi11ated reg11/atory 
action? 

A: 	 In general, no. While the original RIA may have information that \\'·ill be useful in 
calculating cost savings, the most current information available on projected cost savings 
(e.g., new information on the cost of operating compliance technologies) must be included 
to the extent feasible. Agencies are also strongly encouraged to use program evaluations and 
similar techniques to dete1mine tl1e actual cost a11d other effects of eliminating regulatory 
actions. 
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Q: 	 Wl1at costs ofexisting reg11latory actio11s s/1011/d be cou11ted as cost savingsfrom a 
deregulatory action? 

A: All costs that would have occurred after the effective date of the repeal of the existing 
regulatory action should be the basis for the cost savings estimate. This means, for example. 
that agencies should i1ot count sunk costs. 

Q: 	Ho•v s/1ou/d costs tl1at duplicate tltose in anotlzer regulatory action be addressed? 

A: 	 In general, costs should be counted only once, in the regulatory action that imposes the 
legally binding requirement resulting in those costs. Exceptions should be discussed on 
a case-by-case basis v.~th your OIRA Desk Officer. 

Q: 	How s/1011/d age11cies treat u11q11antified costs and cost savings? 

A: 	 These \Vill be handled on a case-by-case basis. As a general matter, the weight assigned to 
unquantified effects will depend on their significance and degree of certainty. See OMB 
Circular A-4 for more information on unquantified costs. 

IV. Process and Waiver Questions 

Q: 	 Wl1ic/1 sig11ifica11t reg11/atory actions n1ig/1t qualify for individual lVaivers? 

A: 	 Emergencies addressing critical healtl1, safety, financial, or national security matters, or for 
some other compelling reason, may qualify for a waiver from some or all of the requirements 
of Section 2. Please sub1nit requests for a waiver assessment to your OIRA Desk Officer 
prior to submitting the rule for OMB review under EO 12866. 

Note that Section 2(b) ofEO applies '"unless otherwise required by la\v." Agencies may 
proceed with significant regulatory actions that need to be finalized in order to comply with 
an in1minent statutory or judicial deadline even if they are not able to identify offsetting 
regulatory actions-by the time of issuance. In the unlikely case where your agency believes 
other regulatory actions, which are not needed to comply with an imminent statutory or 
judicial deadline. are required by law, please consult witl1 your OIRA Desk Officer. In all 
cases, howe,rer, agencies sl1ould identify additional regulatory actions to be_ repealed in order 
to offset the cost of the new significant regulatory action, even if such action is required by 
law. 

Q: 	 Ca11 regulatory and deregulatory' actio11s be bundled in t/1e same regulator}' action? 

A: 	 Yes, under certain circumstances. In practice, many regulatory actions can both impose i1ew 
requirements, and remove or streamline existing requirements on the same regulated entities 
and within the same regulatory program. In this case, the agency must clearly identif)' the 
specitic provisions that are counted witl1in the regulatory and deregulatory portion of the 
rules, and the costs and cost savings associated with each. The net cost impact (tl1e different 
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between costs imposed and cost savings) of such rules will generally determine whether they 
-ar~ regulatory actions that need to be offset. Agencies, however, should avoid artificially 
bundling provisions that are not logically connected in a single regulatory action. 

Q: 	 Wliat 1n1tst agencies do to "ide11tify" existi1ig regulatory actions to be repealed? 

A: 	 At a minimum, the agency should identif)' all of the associated regulatory actions to be 
repealed, along \vi th cost sav·ing estimates, no later than the date of issuance of the 
corresponding new significant regulatory action. Agencies should confirm that they will 
continue to achieve their regulatory objectives (sucl1 as health or environmental protection). 
All ofthe regulatory actions slated for repeal but not yet finalized also must be included in 
the Unified Regulat01y Agenda. 

Q: Do deregulatory actions /1ave to be fi11alized before 11ew reg11latory actio11s can be 

ji11t1lized? 


A: 	 Per Section 2(a), each agency must identify two existing regulatory actions to be repealed. 
For n1any significant regulatory actions, the most appropriate place for such an identification 
is in the preamble of the rule being issued for notice and comment or promulgated. To the 
extent feasible, regulatory actions should be eliminated before or on the same schedule as the 
new regulatory action they offset. In cases where finalizing an offsetting regulation is not 
possible, agencies should provide a plan for finalizing the offsetting regulation. Tl1e most 
appropriate place for such a plan is tl1e prea1nble of the rule being issued. The plan should 
include a commitment to include the offsetting regulation in tl1e next addition of the Unified 
Regulatory Age11da, with dates for any required regulatory actions and estimates of the 
associated cost savings. 

Q: 	How does tl1is EO interact wit/1 ot/1er EOs and guidance addressing regulator)' activities? 

A: All requirements under other EOs and implementing guidance (e.g., EO 12866 and 
OMB Circular A-4) remain applicable. 

Q: 	 Ca11 savi11gs be transferred 1vitl1i11 a11 agency? 

A: 	 Yes. The requirements of this EO apply agency-wide. Regulatory Sa\1ings by a component 
in one agency can be used to offset a regulatory btrrden b)' a different component in that 
same agency, 

Q: 	Catt savings be tra11sferredfrom ot/1er agencies? 

A: Agencies that are not able to generate sufficient savings to account for new regulatory actions 
the)' must issue may submit a written request to tl1e Director of OMB to transfer savings from 
another agency before they submit a regulatory action for review that does not contain the 
needed offset. However. if the Director does not concur witl1 this request, the Agency n1ust 
identify adequate o±Isets absent a \Vaiver. 
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Q: 	How does tl1e reg11latory cost cap in Section 2 oftlte EO affect tlze co11sideration of 
regulatory benefits or ot/1er req11irements u11der EO 12866? 

A: The regulatory cost cap has no effect on the requiren1ents ofEO 12866 or the consideration 
of regulatory benefits in inaking regulatory decisio11s. T11e goal ofthe requirement to 
eliminate two existing regulatory- actions for each new significant regulatory action is to 
provide a mechanism for agencies to identify and repeal outdated, ineffective, or unnecessary 
regulatory actions. Similar to fiscal spending caps, the goal of the regulatory cost cap is to 
provide a mecl1anism for the pn1dent 1nai1age1nent and control of regulatory costs imposed on 
society by agencies attempting to achieve regulatory benefits. 
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