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Compliance Guide-Marine Mammal Protection Act Import
Provisions

This guide summarizes how to comply with regulations implementing the Marine Mammal Protection
Act (MMPA) provisions related to the import of fish and fish products from fisheries that have incidental
or intentional mortality and serious injury of marine mammals. These regulations were published in the
Federal Register on August 15, 2016 (80 FR 54390). These measures are intended to reduce interactions,
to the levels comparable to those of U.S. regulatory programs in U.S. fisheries, between marine mammals
and foreign commercial fisheries where the products from those fisheries are exported to the United
States.

The MMPA Import Provision regulations established the criteria for evaluating a harvesting nation’s
regulatory program for reducing marine mammal bycatch in such fisheries and the procedures required to
receive a comparability finding. Under the regulations a comparability finding for a fishery is necessary to
import fish and fish products into the United States from that fishery. To ensure effective implementation,
the rule establishes a five-year exemption period to allow foreign harvesting nations time to develop, as
appropriate, regulatory programs comparable in effectiveness to U.S. programs and to apply for
comparability findings for their fisheries. Regulations are subject to change, and any differences between
this compliance guide and the regulations will be resolved in favor of the regulations published in Title 50
of the Code of Federal Regulations, Part 216. This compliance guide is issued in accordance with Section
212 of the Small Business Regulatory Enforcement Fairness Act of 1996: title Il of Public Law 104-121.
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Overview

Who must comply with these regulations?
The regulations apply to any foreign nation with fisheries that export fish and fish products to the United
States, either directly or through an intermediary nation.

When will this regulation be effective?
January 1, 2017, however, NOAA Fisheries has established a five-year exemption period to provide
nations with the time necessary to develop, as appropriate, regulatory programs comparable in


https://www.federalregister.gov/documents/2016/08/15/2016-19158/fish-and-fish-product-import-provisions-of-the-marine-mammal-protection-act
https://www.federalregister.gov/articles/2016/08/15/2016-19158/fish-and-fish-product-import-provisions-of-the-marine-mammal-protection-act
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effectiveness to the U.S. program. This may include assessing their marine mammal stocks, estimating
bycatch, and mitigating that bycatch to levels comparable with U.S. regulatory programs in an analogous
domestic fishery. Fisheries will require comparability findings for imports starting January 1, 2022.

What is the purpose of these regulations?
The regulations are intended to reduce the bycatch of marine mammals in foreign commercial fishing
operations that export fish and fish products to the United States.

Does the United States have the authority to implement this regulation as it corresponds to another nation’s
coastal waters?

The United States is not attempting to directly regulate fisheries bycatch of marine mammals within a
nation’s coastal waters. NOAA Fisheries is establishing criteria that harvesting nations must meet for
imports of fish and fish products into the United States. (MMPA sections 101 (a) (2), 102 (c) (3) for
international fisheries, and 118 (a) (5) for domestic fisheries.)

Are aguaculture operations included under these regulations?

Yes. The regulatory definition of a commercial fishing operation includes aquaculture. A comparability
finding is required for the import of fish and fish products harvested in an aquaculture facility. NOAA
Fisheries will classify foreign aquaculture operations that operate in marine mammal habitat as exempt or
export fisheries using the same criteria as for other fisheries (i.e., based on the level of incidental marine
mammal bycatch).

Why has the United States provided a one-time exemption period of five years for the implementation of this
regulation?

For some harvesting nations, this amount of time will be essential in developing, implementing, and
enforcing fishery or protected species conservation and management regulations. NOAA Fisheries will,
subject to available resources, work with nations during the exemption period, to the extent possible, to
support their efforts to meet the regulation’s standards. Nevertheless, during the exemption period,
NOAA Fisheries expects that all nations will be working in earnest to develop their regulatory programs
as this five-year period will not be reissued.

List of Foreign Fisheries

What is the List of Foreign Fisheries and how is it developed?

NOAA Fisheries will determine which nations have commercial fishing operations that export fish and
fish products to the United States and classify those fisheries based on their frequency of marine mammal
interactions as either “exempt” or “export” fisheries (see definitions below). These classifications will be
used to determine the criteria that must be met to receive a comparability finding for the fishery. A
comparability finding is required with respect to both exempt and export fisheries, however, the criteria
that must be met to receive a comparability finding for an exempt fishery are limited to those pertaining to
the intentional take of marine mammals. To develop this list, NOAA Fisheries will notify the nations with
commercial fishing operations that export fish or fish products to the United States and request that within
90 days of notification that the nation submit information about the commercial fishing operations
identified, including the number of participants, number of vessels, gear type, target species, area of
operation, fishing season, and any information regarding the frequency of marine mammal incidental
mortality and serious injury, including programs to assess marine mammal populations. Nations will also
be requested to submit copies of any laws, decrees, regulations, or measures to reduce incidental mortality
and serious injury of marine mammals in those fisheries or prohibit the intentional killing or injury of
marine mammals.

NOAA Fisheries will use this information and any other readily available information to classify the
fisheries as “export” or “exempt” fisheries in order to develop the List of Foreign Fisheries. In instances
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where information on the level of bycatch in a fishery has not been provided by the nation or is not
readily available, NOAA Fisheries may determine whether a fishery is an exempt or export fishery by
evaluating the fishery using information such as fishing techniques, gear used, methods used to deter
marine mammals, target species, seasons and areas fished, qualitative data from logbooks or fisher
reports, stranding data, the species and distribution of marine mammals in the area, or other factors.
NOAA Fisheries may also draw an analogy to other U.S. fisheries (see detailed response below). NOAA
Fisheries will develop a draft and final List of Foreign Fisheries in 2017 and 2021 respectively.
Thereafter, the List of Foreign Fisheries will be revised every four years.

What is an Export Fishery?

An “‘export fishery’’ is a foreign commercial fishing operation that exports commercial fish and fish
products to the United States and has more than a remote likelihood of incidental mortality and serious
injury of marine mammals in the course of its commercial fishing operations.

What is an Exempt Fishery?

An “‘exempt fishery’’ is a foreign commercial fishing operation that exports commercial fish and fish
products to the United States and has a remote likelihood of, or no known incidental mortality or serious
injury of marine mammals in the course of its fishing operations. For a commercial fishing operation to
have a remote likelihood of marine mammal bycatch it must have or collectively with other foreign
fisheries exporting fish and fish products to the United States remove (1) ten percent or less of any marine
mammal stock’s bycatch limit, or (2) more than 10 percent of any marine mammal stock’s bycatch limit,
yet that fishery by itself removes 1 percent or less of that stock’s bycatch limit annually.

Could harvesting nations change the categories of their fisheries from “export” to “exempt” fisheries by
providing further information?

NOAA Fisheries will periodically revise the List of Foreign Fisheries, once before the expiration of the
five-year exemption period and then every four years. The revisions will be based on information
provided by the harvesting nation or other available information. It will not be possible to reclassify
foreign fisheries in the interim periods.

How will NOAA Fisheries classify a fishery if a harvesting nation does not provide information on the level of
bycatch in the fishery?

In instances where information on the level of bycatch in a fishery has not been provided by the nation or
is not readily available, NOAA Fisheries may determine whether a fishery is an exempt or export fishery
by evaluating the fishery using information such as fishing techniques, gear used, methods used to deter
marine mammals, target species, seasons and areas fished, qualitative data from logbooks or fisher
reports, stranding data, the species and distribution of marine mammals in the area, or other factors.

Initially, NOAA Fisheries expects information on the frequency of interactions in most foreign fisheries
will be lacking or incomplete. In the absence of such information, NOAA Fisheries will use the
information noted above to classify fisheries which may include drawing analogy with similar U.S.
fisheries and gear types interacting with similar marine mammal stocks. Where no analogous fishery or
fishery information exists, NOAA Fisheries will classify the commercial fishing operation as an export
fishery until such time as information comes available to properly classify the fishery. NOAA Fisheries
may reclassify a fishery if a harvesting nation provides reliable information to properly classify the
fishery or such information is readily available to the Assistant Administrator in the course of preparing
the List of Foreign Fisheries.

What is an intermediary nation?
An intermediary nation is a nation that imports fish or fish products from a fishery on the List of Foreign
Fisheries and re-exports such fish or fish products to the United States.
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What requirements must an intermediary nation meet?

NOAA Fisheries will identify intermediary nations that may import, and re-export to the United States,
fish and fish products from a fishery subject to an import prohibition and notify such nations of the fish
and fish products for which NOAA Fisheries has identified them. Intermediary nations must in turn
certify that they do not import such fish and fish products from a harvesting nation’s fisheries that are
subject to import prohibitions applied under this regulation, or that they have procedures to reliably
certify that their exports of fish and fish products to the United States do not contain such fish or fish
products caught or harvested in a fishery subject to an import prohibition. Those procedures can be
implemented globally or on a shipment-by-shipment basis and could include, for example, prohibiting the
import of the prohibited fish and fish products, prohibiting the export of such product to the United States,
or maintaining a tracking and verification scheme and including certification of such scheme on a
shipment-by-shipment basis.

Area of Operation

What are the requirements when an export fishery is operating within its own EEZ or territorial water?

For export fisheries operating within the EEZ or territorial waters of the nation, the requirements are a

regulatory program that is comparable in effectiveness to the U.S. regulatory program and includes, or

achieves comparable results as, the following elements:

o Marine mammal stock assessments estimating population abundance for marine mammal stocks that
are caught as bycatch in the export fishery in waters under its jurisdiction;

o An export fishery register containing a list of all vessels participating in the export fishery under the
jurisdiction of the nation, including the number of vessels participating, information on gear type,
target species, fishing season, and fishing area;

o Regulatory requirements (e.g., including copies of relevant laws, decrees, and implementing
regulations or measures) that include:

0 A requirement for the owner or operator of vessels participating in the fishery to report all
intentional and incidental mortality and injury of marine mammals in the course of
commercial fishing operations; and

o0 A requirement to implement measures in export fisheries designed to reduce the total
incidental mortality and serious injury of a marine mammal stock below the bycatch limit.
Such measures may include: Incidental mortality and serious injury limits; careful release and
safe-handling of marine mammals and gear removal; gear marking; bycatch reduction devices
or avoidance gear (e.g., pingers); gear modifications or restrictions; or time-area closures; and

o For transboundary stocks or any other marine mammal stocks interacting with the export
fishery, any measures to reduce the incidental mortality and serious injury of that stock that
are the same or are comparable in effectiveness to measures the United States requires its
domestic fisheries to take with respect to that transboundary stock or marine mammal stock
in the United States;

¢ Implementation of monitoring procedures in export fisheries designed to estimate incidental mortality
and serious injury of marine mammals in each export fishery under its jurisdiction, as well as
estimates of cumulative incidental mortality and serious injury for marine mammal stocks in waters
under its jurisdiction that are incidentally killed or seriously injured in the export fishery and other
export fisheries with the same marine mammal stock, including an indication of the statistical
reliability of those estimates;

e Calculation of bycatch limits for marine mammal stocks in waters under its jurisdiction that are
incidentally killed or seriously injured in an export fishery;

e Comparison of the incidental mortality and serious injury of each marine mammal stock or stocks that
interact with the export fishery in relation to the bycatch limit for each stock; and comparison of the
cumulative incidental mortality and serious injury of each marine mammal stock or stocks that
interact with the export fishery and any other export fisheries of the harvesting nation showing that
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these export fisheries:

0 Do not exceed the bycatch limit for that stock or stocks; or

0 Exceed the bycatch limit for that stock or stocks, but the portion of incidental marine
mammal mortality or serious injury for which the exporting fishery is responsible is at a level
that, if the other export fisheries interacting with the same marine mammal stock or stocks
were at the same level, would not result in cumulative incidental mortality and serious injury
in excess of the bycatch limit for that stock or stocks.

What are the requirements when an export fishery is operating within the EEZ or territorial waters of another

state?

For export fisheries operating within the jurisdiction of another state the requirements are a regulatory
program that is comparable in effectiveness to the U.S. regulatory program and includes, or achieves
comparable results as, the following elements:

With respect to any transboundary stock interacting with the export fishery, any measures to

reduce the incidental mortality and serious injury of that stock that the United States requires its

domestic fisheries to take with respect to that transboundary stock; and

With respect to any other marine mammal stocks interacting with the export fishery while

operating within the jurisdiction of the state, any measures to reduce incidental mortality and

serious injury that the United States requires its domestic fisheries to take with respect to that

marine mammal stock; and

For an export fishery not subject to management by a regional fishery management organization:

0 An assessment of marine mammal abundance of stocks interacting with the export
fishery, the calculation of a bycatch limit for each such stock, an estimation of incidental
mortality and serious injury for each stock and reduction in or maintenance of the
incidental mortality and serious injury of each stock below the bycatch limit. This data
included in the application may be provided by the state or another source; and
0 Comparison of the incidental mortality and serious injury of each marine mammal stock

or stocks that interact with the export fishery in relation to the bycatch limit for each
stock; and comparison of the cumulative incidental mortality and serious injury of each
marine mammal stock or stocks that interact with the export fishery and any other export
fisheries of the harvesting nation showing that these export fisheries do not exceed the
bycatch limit for that stock or stocks; or that, if they do exceed the bycatch limit for that
stock or stocks, the portion of incidental marine mammal mortality or serious injury for
which the export fishery is responsible is at a level that, if the other export fisheries
interacting with the same marine mammal stock or stocks were at the same level, would
not result in cumulative incidental mortality and serious injury in excess of the bycatch
limit for that stock or stocks.

What are the requirements when an export fishery is operating on the high seas?

For an export fishery operating on the high seas under the jurisdiction of the harvesting nation or of
another state is required to have a regulatory program that is comparable in effectiveness to the U.S.
regulatory program and includes, or achieves comparable results as, the following elements:

Implementation of marine mammal data collection and conservation and management measures
applicable to that fishery required under any applicable to that export fishery as required under
any applicable intergovernmental agreement or regional fisheries management organization to
which the United States is a party; and

Implementation in the export fishery of:

0 With respect to any transboundary stock interacting with the export fishery,
implementation of any measures to reduce the incidental mortality and serious injury of
that stock that the United States requires its domestic fisheries to take with respect to that
transboundary stock; and
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0 With respect to any other marine mammal stocks interacting with the export fishery while
operating on the high seas, implementation of any measures to reduce incidental
mortality and serious injury that the United States requires its domestic fisheries to take
with respect to that marine mammal stock when they are operating on the high seas.

Comparability Finding

What is a comparability finding?

Comparability finding is a finding by NOAA Fisheries that the harvesting nation for an export or exempt
fishery has met the applicable conditions specified in the regulations and discussed below subject to the
additional considerations for comparability determinations set out in the regulations. A comparability
finding is required for a nation to export fish and fish products to the United States. Under the regulations
to receive a comparability finding for an export fishery, the harvesting nation must maintain a regulatory
program with respect to that fishery that is comparable in effectiveness to the U.S. regulatory program for
reducing incidental marine mammal bycatch. This may be met by maintaining a regulatory program that
includes, or effectively achieve comparable results as, as key features the U.S. regulatory program in the
analogous U.S. fishery.

What does “comparable in effectiveness” mean?

“Comparable in effectiveness” means that the regulatory program effectively achieves comparable results
to the U.S. regulatory program. This approach gives harvesting nations flexibility to implement the same

type of regulatory program as the United States or a program that is completely different but achieves the
same results—reducing marine mammal bycatch in an export fishery.

Is a comparability finding needed to import fish and fish products into the United States?

Yes. By the end of the exemption period and every four years thereafter, a harvesting nation must have
applied for and received a comparability finding for its fisheries to export fish and fish products to the
United States. Fish and fish products from fisheries that fail to receive a comparability finding may not be
imported into the United States. The United States will notify nations and publish in the Federal Register
a list of the nations and the fisheries that have received or been denied a comparability finding and the
fish and fish products that are subject to an import prohibition.

Are exempt fisheries subject to these regulations?

No. A nation must still obtain a comparability finding for its exempt fisheries by demonstrating that it has
either prohibited the intentional mortality or serious injury of marine mammals in the course of
commercial fishing operations in these exempt fisheries, unless the intentional mortality or serious injury
of a marine mammal is imminently necessary in self-defense or to save the life of a person in immediate
danger; or that it has procedures to reliably certify that exports of fish and fish products to the United
States are not the product of a fishing operation that permits the intentional killing or serious injury of a
marine mammal. Exempt fisheries, however, do not have to meet the conditions for comparability finding
requirement for export fisheries to have a regulatory program for incidental marine mammal bycatch
comparable in effectiveness to the U.S. regulatory program.

What are the requirements that nations must meet for a comparability finding?

To receive a comparability finding for an exempt or export fishery operating within the harvesting
nation’s exclusive economic zone (EEZ) and territorial sea, the high seas, or in the waters of another state,
the harvesting nation must demonstrate it has prohibited the intentional mortality or serious injury of
marine mammals in the course of commercial fishing operations in the fishery unless the intentional
mortality or serious injury of a marine mammal is imminently necessary in self-defense or to save the life
of a person in immediate danger. Alternatively, the harvesting nation must demonstrate that it has
procedures to reliably certify that exports of fish and fish products to the United States are not the product
of a fishery that permits the intentional Killing or serious injury of a marine mammal unless the intentional
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mortality or serious injury of a marine mammal is imminently necessary in self-defense or to save the life
of a person in immediate danger. The harvesting nation must also demonstrate that it has adopted and
implemented, with respect to an export fishery, a regulatory program governing the incidental mortality
and serious injury of marine mammals in the course of commercial fishing operations in its export fishery
that is comparable in effectiveness to the U.S. regulatory program.

Does NOAA Fisheries consider any other factors when making a comparability finding?
When determining whether to issue any comparability finding for a harvesting nation’s export fishery, the
NOAA Fisheries will also consider:

o U.S. implementation of its regulatory program for similar marine mammal stocks and similar
fisheries (e.g., considering gear or target species), including transboundary stocks governed by
regulations implementing a marine mammal take reduction plan, and any other relevant
information received during consultations;

e The extent to which the nation has successfully implemented measures in the export fishery to
reduce the marine mammal bycatch caused by the nation’s export fisheries to levels below the
bycatch limit;

o Whether the measures adopted by the nation for its export fishery have reduced or will likely
reduce the cumulative bycatch of each marine mammal stock below the bycatch limit, and the
progress of the regulatory program toward achieving its objectives; and

e Other relevant facts and circumstances, which may include the history and nature of interactions
with marine mammals in this export fishery, whether the level of bycatch resulting from the
fishery or fisheries exceeds the bycatch limit for a marine mammal stock, the population size and
trend of the marine mammal stock, the population level impacts of the bycatch of marine
mammals in a nation’s export fisheries, and the conservation status of those marine mammal
stocks where available.

What is the process for a new fishery that wishes to export to the United States but does not have a
comparability finding?

After the conclusion of the one-time five-year exemption period, any nation or fishery that has not
previously exported to the United States and that wishes to export will be granted a provisional
comparability finding for a period not to exceed twelve months. Subsequently, such fishery will be
classified as an export fishery until the next List of Foreign Fisheries is published. If a nation provides the
reliable information necessary to classify the commercial fishing operation at the time of the request for a
provisional comparability finding or prior to the expiration of the provisional comparability finding,
NOAA Fisheries will classify the fishery in accordance with the definitions. Prior to the expiration of a
provisional comparability finding, a nation must provide information to classify the fishery and apply for
and receive a comparability finding for its fishery to continue exporting fish and fish products from that
fishery to the United States after the expiration of the provisional comparability finding.

What happens when are harvesting nation provides insufficient evidence to determine whether to issue a
comparability finding?

If a harvesting nation provides insufficient documentary evidence in support of its application, NOAA
Fisheries may evaluate the fishery and draw reasonable conclusions regarding the fishery based on readily
available and relevant information from other sources, including where appropriate information
concerning analogous fisheries that use the same or similar gear-type under similar conditions as the
fishery, in determining whether to issue the harvesting nation a comparability finding for the fishery.

What happens if a fishery is denied a comparability finding?

If a fishery of a harvesting nation fails to receive a comparability finding for a fishery, fish and fish
products caught or harvested in that fishery will be subject to an import prohibition, including highly
processed fish products containing fish caught or harvested in the fishery. Any such import prohibition
will become effective 30 days after publication of the Federal Register notice announcing the
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comparability finding and shall only apply to fish and fish products caught or harvested in that fishery.
Any import prohibition imposed under this regulation will remain in effect until the harvesting nation
reapplies and receives a comparability finding for that fishery.

Can a comparability finding be revoked?

Yes, NOAA Fisheries may reconsider a comparability finding and may terminate a comparability finding
if NOAA Fisheries determines that the fishery no longer meets the applicable conditions for a
comparability finding. Given that comparability findings are made every four years, this provision allows
NOAA Fisheries to consider the progress report submitted by a harvesting nation, information collected
by NOAA Fisheries, or information provided by entities including regional fisheries management
organizations, nongovernmental organizations, and the public, to determine whether the exempt or export
fishery is continuing to meet the conditions for a comparability finding. After such review or
reconsideration, and after consultation with the harvesting nation (preliminary comparability finding), a
comparability finding can be terminated if NOAA Fisheries determines that the basis for the
comparability finding no longer applies. NOAA Fisheries shall notify in writing the harvesting nation and
publish notice in the Federal Register, of the termination and the specific fish and fish products that as a
result are subject to import prohibitions.

Will the United States/NOAA Fisheries provide any technical assistance to countries to develop
comparatively effective fisheries or protected species conservation and management programs?

NOAA Fisheries will engage in consultations with harvesting nations. Consistent with existing authority
under the MMPA (16 U.S.C 1378), and contingent on annual appropriations and available resources,
NOAA Fisheries may provide technical assistance to harvesting nations to aid in compliance with this
regulation. Assistance activities may include cooperative research on marine mammal assessments (e.qg.,
designing vessel surveys and fishery observer programs) and development of techniques or technology to
reduce incidental mortality and serious injury (e.g., fishing gear modifications), as well as efforts to
improve bycatch data collection programs and strengthen governance structures or enforcement capacity
(e.g., training). NOAA Fisheries may facilitate, as appropriate, the voluntary transfer of appropriate
technology on mutually-agreed terms to assist a harvesting nation in qualifying its export fishery for a
comparability finding and in designing and implementing appropriate fish harvesting methods that
minimize the incidental mortality and serious injury of marine mammals.

If a fishery has a third-party certification (e.g. Marine Stewardship Council) is that sufficient to obtain a
comparability finding?

NOAA Fisheries cannot rely solely on third-party certifications as a basis or proxy for a determination
that an export fishery is meeting the conditions of a comparability finding. NOAA Fisheries can consider
such information as part of the documentary evidence that a harvesting nation submits to receive a
comparability finding. Currently, NOAA Fisheries does not recognize Marine Stewardship Council
(MSC) certification in its management of protected species because the criteria for obtaining MSC
certification do not comport with all the specific requirements of the MMPA or the Endangered Species
Act. Therefore, NOAA Fisheries cannot base determinations to issue comparability findings solely on
MSC certification.

United States Regulatory Programs

What are the US standards for mitigating marine mammal bycatch?

The U.S. regulatory program governing the incidental mortality and serious injury of marine mammals in
the course of commercial fishing operations is specified in the MMPA (e.g., 16 U.S.C. 1386 and 1387)
and its implementing regulations.

The applicable sections governing the bycatch of marine mammals in the Marine Mammal Protection Act
are sections 117 and 118 in the links below:
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https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-protection-
act#download-the-full-pdf-version

http://uscode.house.gov/view.xhtml?reg=granuleid: USC-prelim-title16-
section1387&num=0&edition=prelim

The regulations implementing this law and governing fishermen can be found at:

http://uscode.house.qgov/view.xhtml?req=granuleid: USC-prelim-title16-
section1387&num=0&edition=prelim

https://www.ecfr.gov/cqi-bin/text-idx?tpl=/ecfrbrowse/Title50/50cfr216 main 02.tpl

https://ecfr.io/Title-50/cfr229 main

The U.S. List of Fisheries which includes all of the fisheries and the number of vessels operating can be
found at:

https://www.federalregister.gov/documents/2018/02/07/2018-02442/list-of-fisheries-for-2018

https://www.fisheries.noaa.gov/action/proposed-list-fisheries-2019

The United States Stock Assessments can be found at:

https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-protection-act-
policies-guidance-and-requlations#implementing-requlations

https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-stock-assessments

Additional resources on marine mammal bycatch and the U.S. regulatory program and stock assessments
can be found at:

https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-take-reduction-
plans-and-teams

https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-authorization-
program

Where can | find more information on the U.S. regulatory programs?
The overall regulations implementing the MMPA can be found at:

https://www.fisheries.noaa.gov/topic/marine-mammal-protection

Below are links to the list of fisheries, take reduction team regulations, and the overall regulations
governing marine mammal bycatch. The actual regulations implementing the U.S. regulatory program are
available at:

http://www.ecfr.gov/cgi-bin/text-idx?tpl=/ecfrbrowse/Title50/50cfr229 main 02.tpl

NOAA Fisheries Stock Assessment Reports can be found at:
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https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-stock-assessments

These reports contain marine mammal abundance and bycatch estimates.

How does the United States calculate bycatch limits?
The following link provides information on the calculation of the potential biological removal limit
(PBR) which is scientifically equivalent to the “bycatch limit”:

http://www.nefsc.noaa.gov/psbh/assessment/pbr.html

Will NOAA Fisheries require a nation to calculate a bycatch limit for every marine mammal stock caught in
every export fishery?

Nations will be expected to calculate bycatch limits for each marine mammal stock that interacts with an
export fishery, unless the nation implements alternative measures that are comparable in effectiveness to
the U.S. regulatory program.

Progress Report

What are progress reports and why are they required?

To review the harvesting nation’s ongoing progress in developing and implementing its regulatory
program for its export fisheries, NOAA Fisheries will require progress reports every four years. The first
report will be submitted two years prior to the end of the exemption period and then every four years
thereafter, on or before July 31. In this report, the harvesting nation will present an update on actions
taken over the previous two years to develop, adopt, and implement its regulatory program, as well as
information on the performance of its export fisheries in reducing incidental mortality and serious injury
of marine mammals. This progress report should detail the methods used to obtain the information
contained in the progress report and should include a certification by the harvesting nation of its accuracy
and authenticity. The progress report allows NOAA Fisheries to monitor the harvesting nation’s efforts in
its export fisheries and to work closely with a harvesting nation to ensure they meet and continue to meet
the conditions for a comparability finding.

Where do nations submit Progress Reports?

The Progress Report will be completed and submitted to the National Marine Fisheries Service through a
web-based data portal called the NOAA Fisheries International Affairs Information Capture and
Reporting System (IAICRS). Nations can access IAICRS at https://bycatchreporting.fisheries.noaa.gov/.
This is the new web-based data portal for nations to access and revise the List of Foreign Fisheries
(LOFF), submit the 2019 Progress Report, and complete 2021 Comparability Finding applications.

Mitigation Measures

What are alternative measures?

For example, if a particular fishery with high bycatch switches to hon-entangling gear and can
demonstrate that it has effectively mitigated its bycatch, those results can be considered comparable in
effectiveness. Likewise, if a nation chooses to eliminate its bycatch by implementing time/area closures
and can demonstrate the effectiveness of such closures, that regulatory program may be considered
comparable in effectiveness. In lieu of implementing the various elements of the U.S. regulatory program
(e.g., stock assessments and bycatch limits), a harvesting nation’s implementation of alternative bycatch
mitigation measures may still result in clear and significant reductions in marine mammal bycatch.

What are some options for mitigating marine mammal bycatch?
The FAO convened an expert workshop in 2018 to review the current state of knowledge on the issue of
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marine mammal bycatch, and to evaluate the efficacy of different strategies and measures for mitigating
bycatch and their implementation. The workshop produced some key technical outputs, including an
extensive review of techniques across different gear types and species, together with a summary table and
a draft decision-making tool (decision tree) which could be used to support management decision-making
processes. The full report can be found here: http://www.fao.0rg/3/i9993en/19993EN.pdf

When can acoustic deterrents (e.g., pingers) be used as a bycatch mitigation measure?

Acoustic deterrents like pingers have been shown as effective for deterring some species of marine
mammals, such as harbor porpoise, common dolphins, and beaked whales. For other species, pinger
effectiveness appears inconsistent. More information can be found in the following paper summarizing
what is known about pinger effectiveness:

https://www.ascobans.org/sites/default/files/document/Dawson To-ping-or-not ESR-2013.pdf

Certificate of Admissibility

What is a certification of admissibility?

If fish or fish products are subject to import prohibitions from a harvesting nation’s fishery, NOAA
Fisheries, to avoid circumvention of, or to facilitate enforcement of import prohibitions, may require and
publish in the Federal Register the requirement that the same or similar fish or fish products from the
harvesting nation’s exempt or export fisheries that are not subject to any import prohibitions (i.e., those
that have received a comparability finding) be accompanied by certification of admissibility. NOAA
Fisheries will notify the harvesting nation of the fisheries and the fish and fish products required to be
accompanied by a certification of admissibility and provide the necessary documents and instruction.
NOAA Fisheries will, as part of the Federal Register notice referenced above, publish by harvesting
nation the fish and fish products required to be accompanied by a certification of admissibility. However,
no certification of admissibility shall apply with respect to fish or fish products for which it is infeasible
to substantiate the attestation contained in the certification of admissibility that the fish or fish products
do not contain fish caught or harvested in a fishery subject to an import prohibition. NOAA Fisheries will
determine whether to apply a certification of admissibility to any fish or fish product on a case by case
basis.

For additional questions about the MMPA Import Provision regulations, contact
MMPA.LOFF@noaa.gov.
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