
 
 
 
 
 
 
 
 
 
 
 
 

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

March 4, 2008 

PETITION TO BAN IMPORTS OF SWORDFISH FROM COUNTRIES 
FAILING TO SUBMIT PROOF OF THE EFFECTS OF FISHING 

TECHNOLOGY ON MARINE MAMMALS PURSUANT TO MARINE 
MAMMAL PROTECTION ACT SECTION 101 

BEFORE THE DEPARTMENT OF HOMELAND SECURITY, THE DEPARTMENT OF TREASURY, 
AND DEPARTMENT OF COMMERCE 

Center for Biological Diversity 
Turtle Island Restoration Network 



 

 
 

 

 

 

 

 

 

 

 

 
 

 

 

 

 

NOTICE OF PETITION 

W. Ralph Basham, Commissioner 
Customs and Border Protection 
Department of Homeland Security 
Mail Stop: 0300 
245 Murray Lane, SW 
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1401 Constitution Ave., NW 
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Acting Assistant Administrator for Fisheries 
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Tel: 415-436-9682 

Turtle Island Restoration Network 
P.O. Box 370 
Forest Knolls, CA 94933 
Tel: 415-663-8590 
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The Center for Biological Diversity is a non-profit, public interest environmental 
organization dedicated to the protection ofnative species and their habitats through science, 
policy, and environmental law. The Center has over 40,000 members throughout the United 
States. The Center and its members are concerned with the conservation ofmarine mammals 
and the effective implementation of the Marine Mammal Protection Act. 

Turtle Island Restoration Network is a nonprofit, public interest environmental 
organization with approximately 10,000 members throughout the United States and the world, 
each of whom shares a commitment to the study, protection, enhancement, conservation, and 
preservation of the world's marine and terrestrial ecosystems, including protection ofmarine 
mammals. 

Action Requested 

The Center for Biological Diversity and Turtle Island Restoration Network are writing to 
request that the Secretaries of Homeland Security, the Treasury, and Commerce carry out the 
non-discretionary duties imposed by section 101(a)(2) of the Marine Mammal Protection Act 
("MMPA"), 16 U.S.C. § 1371(a)(2), to "ban the importation of commercial fish or fish products 
that have been caught with commercial fishing technology which results in the incidental kill or 
incidental serious injury ofmarine mammals in excess of United States standards." Contrary to 
the MMP A requirement, the Secretaries have failed to obtain reasonable proof from countries 
exporting swordfish and swordfish products to the U.S. regarding the effects of their commercial 
swordfish fishing technology on marine mammals. Therefore, petitioners request that the 
Secretaries ban imports of swordfish from any and all countries that have not satisfied the 
MMPA section 101(a)(2) requirement. 

To the extent any of the violations of law described in herein require affirmative action 
by agencies and officials within the Department ofTreasury, Department ofHomeland Security, 
or Department ofCommerce, please consider this letter a formal petition for such action pursuant 
to 5 U.S.C. § 553(e). 

Dated: 3/4102 

/ ·/ /)
U/'~ 

0 _/ 
Andrea A. Treece 
Staff Attorney, Oceans Program 
Center for Biological Diversity 
1095 Market Street, Suite 511 
San Francisco, CA 94103 
atreece@biologicaldiversity.org 
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INTRODUCTION 

The Center for Biological Diversity and Turtle Island Restoration Network request that 
the Department of Treasury, Department of Homeland Security, and/or Department of 
Commerce carry out their non-discretionary duties under section 101(a)(2) of the Marine 
Mammal Protection Act (“MMPA”), 16 U.S.C. § 1371(a)(2), to “ban the importation of 
commercial fish or fish products that have been caught with commercial fishing technology 
which results in the incidental kill or incidental serious injury of marine mammals in excess of 
United States standards.” Specifically, we request that the import of swordfish and swordfish 
products be banned from all countries that have failed to provide proof of the effects on marine 
mammals of the commercial fishing technology they use to catch swordfish. 

Commercial fishing poses a significant threat to marine mammal species around the 
globe. Swordfish fisheries are especially dangerous to non-target species due to the massive 
level of fishing effort directed at swordfish, largely to feed U.S. demand, and to the harmful 
fishing methods employed to catch swordfish, particularly gillnetting and longlining.  Thousands 
of dolphins, whales, sea lions, and other marine mammals are injured and killed each year in 
gillnets and longlines strewn throughout their feeding, breeding, and migratory habitat.  Often 
these animals become entangled after unwittingly swimming into vast gillnets or a wall of 
longlines dozens of miles in length.  Others are hooked after trying to grab a ready meal off the 
line. Still others are purposefully killed by fishers trying to protect their catch from depredation.  
In essence, gillnet and longline fishing place massive, deadly obstacles to basic life functions in 
the only habitat these air-breathing, ocean-dependent mammals have to sustain themselves. 

Congress recognized that fishing posed a grave threat to marine mammal species when it 
passed the MMPA. The law imposes restrictions on fisheries-related mortalities of marine 
mammals and, together with regulations pursuant to the Endangered Species Act, has led to the 
establishment of significant protective measures aimed at restricting harmful fishing practices 
and protecting marine mammal populations from unsustainable fisheries bycatch.  Congress also 
recognized that, if the United States’ efforts to protect marine mammals from fisheries bycatch 
were to be successful, it would have to exert pressure on fisheries of other nations to adopt 
similarly protective measures.   

MMPA section 101 provides that vital mechanism for ensuring the safety of marine 
mammals outside U.S. waters.  By requiring foreign nations to prove that their fishing methods 
do not result in harm to marine mammals in excess of U.S. standards before allowing those 
nations to export fish and fish products to the U.S., MMPA section 101 ensures that the U.S.’s 
considerable economic power provides an incentive to conserve, rather than obliterate, marine 
mammal populations.  It also serves to protect U.S. fishers from unfair competition by foreign 
fishers operating without appropriate restraints on fishing practices. 

However, the vital purposes of MMPA section 101 can only be achieved if the U.S. 
government carries out its non-discretionary duty to obtain the required proof from countries 
wishing to export swordfish to the United States.  To date, the government has not done so, and 

1 



 

 
 

 
  

 

 

  

 
 

  

  

   
 
 

 

 
 

 

 
 

                                                 
     
  
 

   
   

marine mammal populations around the globe suffer for it.  The U.S. government must protect 
the public’s interest in healthy global marine mammal populations and sustainable fisheries by 
enforcing this longstanding MMPA provision. 

I. LEGAL FRAMEWORK. 

A. The MMPA’s Restrictions on the Import of Commercial Fish or Fish 
Products. 

Section 101(a)(2) of the MMPA reads as follows: 

The Secretary of the Treasury shall ban the importation of commercial fish or 
products from fish which have been caught with commercial fishing technology 
which results in the incidental kill or incidental serious injury of ocean mammals 
in excess of United States standards. For purposes of applying the preceding 
sentence, the Secretary— 
(A) shall insist on reasonable proof from the government of any nation from 
which fish or fish products will be exported to the United States of the effects on 
ocean mammals of the commercial fishing technology in use for such fish or fish 
products exported from such nation to the United States…1 

Some of the duties the MMPA assigned to the Department of the Treasury were 
transferred to the newly created Department of Homeland Security (“DHS”) in 2002 by the 
Homeland Security Act.2 The Homeland Security Act transferred many border-related entities 
and functions formerly borne by other agencies to the DHS, including the U.S. Customs Service 
within the Department of Treasury and the related functions of the Secretary of Treasury.3 

Under the reorganization, U.S. Customs and Border Protection (“CBP”) is vested with the 
authority to enforce the MMPA section 101, 16 U.S.C. § 1371.4 

If, however, the Department of Homeland Security is not the agency currently charged 
with enforcing this provision of the MMPA, Petitioners request that the Secretary of Treasury or 
Secretary of Commerce take the action requested in this petition.  

B. The MMPA Places the Burden on Exporting Countries to Provide 
Reasonable Proof of Compliance with U.S. Standards.  

The MMPA § 101(a)(2)(A) places the burden of proof on exporting countries to 
demonstrate the impact of their commercial fisheries on marine mammals, and requires that the 
Secretary of the Treasury (and now the Secretary of Homeland Security) “shall insist on 
reasonable proof from the government of any nation from which fish or fish products will be 
exported to the United States of the effects on ocean mammals of the commercial fishing 

1 16 U.S.C. § 1371(a)(2). See also 50 C.F.R. § 216.24(f)(1) (implementing regulations). 
2 6 U.S.C. § 111. 
3 6 U.S.C. § 203. 
4 Summary of Laws and Regulations Enforced by CBP, available at 
http://www.cbp.gov/xp/cgov/toolbox/legal/summary_laws_enforced/ (last visited Aug. 27, 2007). 
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technology in use for such fish or fish products exported from such nation to the United States.”5 

In other words, the Secretary must demand, obtain, and deem adequate a country’s 
demonstration of the effects of its fishing techniques on marine mammals before allowing that 
country’s fish products to enter the U.S. In drafting the MMPA, Congress explained this as an 
affirmative duty on the Secretary “to obtain reasonable proof from foreign governments in order 
to make a finding that foreign commercial fishing techniques were not resulting in kills or 
injuries in excess of U.S. standards.”6 

The Center for Biodiversity has formally requested information from the Departments of 
the Treasury, Homeland Security, and Commerce detailing what evidence the Departments have 
of the fishing practices of countries that export swordfish to the United States.  To our 
knowledge, none of these countries have provided this information and therefore have failed in 
to meet their burden of proof.  As we show below, many of these countries’ swordfish fisheries 
fall far short of U.S. standards. 

C. The Secretaries Have a Duty to Ban Imports of Fish and Fish Products in 
Absence of Information Demonstrating the Fish Was Caught in Accordance 
with U.S. Standards.  

Under MMPA section 101, the Secretary of the Treasury (and/or the Secretary of 
Homeland Security) “shall ban” the import of fish or fish products caught in a manner that 
exceeds U.S. standards for incidental injury or death to marine mammals.  Furthermore, the 
MMPA § 102(c)(3) makes the import of such products a criminal violation: “It is unlawful to 
import into the United States . . . any fish, whether fresh, frozen, or otherwise prepared, if such 
fish was caught in a manner which the Secretary has proscribed for persons subject to the 
jurisdiction of the United States, whether or not any marine mammals were in fact taken incident 
to the catching of the fish.”7 

The legislative history of the MMPA underscores Congress’ conviction that the purposes 
of the MMPA could not be met solely by regulating domestic fisheries.  Congress recognized 
that the U.S. would have to use its market power to effectively protect marine mammals in 
international waters, as well as to prevent U.S. fishers from suffering a competitive disadvantage 
to unregulated foreign fishers. Therefore, Congress set out to “restrict or to prohibit the 
importation of marine mammals or animals taken by methods or in circumstances which would 
not be permitted to persons subject to U.S. jurisdiction.”8  As described below, the situation that 
Congress sought to avoid – i.e., a situation in which U.S. dollars support the decimation of 
marine mammals by poorly regulated, destructive fisheries while U.S. fishers struggle to 
compete – is exactly the situation we are in today.   

5 16 U.S.C. § 1371(a)(2)(A) (emphasis added). 
6 Marine Mammal Protection Act Amendments of 1988, S. Rep. No. 592 (1988). 
7 16 U.S.C. § 1372(c)(3). 
8 H.R. Rep. 92-707 (1972), as reprinted in 1972 U.S.C.C.A.N. 4144, at 4151.  See also id. at 4156 (Act “prohibits 
the importing of fish caught outside of the United States where the fish were caught by techniques which the 
Secretary concludes are injurious to marine mammals”). 
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II. GEAR AND TECHNIQUES USED BY SWORDFISH FISHERIES. 

Commercial fisheries targeting swordfish generally use either longline gear or gillnets.  
Both longline and gillnet fishing result in substantial catch of non-target species, such as sea 
turtles, marine mammals, and sea birds.  Pelagic longline fishing involves the use of a 
monofilament line that stretches from 20 to upwards of 60 miles from a vessel and is set to a 
given depth depending on the target species.  Boats targeting swordfish set their lines at a 
relatively shallow depth, which tends to attract a larger number of non-target species.  Attached 
to the longline are additional lines to which are attached weights and baited hooks.  A single 
longline fishing vessel may deploy several thousand hooks at one time, yet only catch one to 
three targeted fish per hundred hooks.9  Marine mammals get caught on the baited hooks of 
longlines or are entangled in the lines.  Unable to surface for air, these animals subsequently 
drown. Those that do not immediately drown often suffer serious injury, such as hook ingestion, 
condemning them to a slower death by starvation, internal bleeding, or infection.   

Gillnets, which are often a mile or more in length and entangle virtually everything that 
comes into contact with them, are especially dangerous to cetaceans and pinnipeds.10  As with 
longlines, animals that become entangled in gillnets are unable to surface for air and therefore 
drown. It has been estimated that over 300,000 marine mammals die every year in global 
fisheries, most of them in gillnets.11 

III. U.S. LONGLINE AND DRIFT-GILLNET FISHERIES ARE REGULATED TO 
REDUCE MARINE MAMMAL TAKE. 

U.S. swordfish vessels operate under a relatively stringent set of federal and state laws 
that limit the gear they use and when and where they may fish, and require that special 
procedures be followed to reduce bycatch of protected species such as marine mammals.  While 
provisions of the Magnuson-Stevens Fishery Conservation and Management Act, Endangered 
Species Act, and Marine Mammal Protection Act establish restrictions on all U.S. fisheries, 
regional fisheries are subject to additional restrictions from area-specific fishery management 
plans and state laws. U.S. swordfish fisheries, located off the Atlantic coast from Florida to New 
England, the Pacific Coast from Washington to California, and in the western Pacific waters 
surrounding Hawaii, are each governed by a separate fishery management plan and, to some 
extent, marine mammal take reduction plan.  As described below, these measures provide 
substantial protection to marine mammals and other species.   

9 National Coalition for Marine Conservation.  1998. Ocean Roulette: Conserving Swordfish, Sharks and Other 
Threatened Pelagic Fish In Longline-Infested Waters, at 19. 
10 Read, Andrew J., Phebe Drinker, Simon Northridge.  2006.  Bycatch of Marine Mammals in U.S. and Global 
Fisheries. Conservation Biology. 20: 163-169, at 166. 
11 Id. 
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A. Laws Applicable to All U.S. Fisheries. 

1. Magnuson-Stevens Fishery Conservation & Management Act. 

The Magnuson-Stevens Fishery Conservation & Management Act (“MSA”) provides a 
national program for the conservation and management of marine and anadromous fishery 
resources both within and beyond the U.S. exclusive economic zone (“EEZ”).12  The MSA 
establishes eight regional fishery management councils, which are tasked with developing a 
fishery management plan “for each fishery under its authority that requires conservation and 
management.”13  Fishery management plans (“FMPs”) must specify, among other things, the 
type and quantity of gear that may be used for a given fishery, and information on time and 
location of fishing, effort, and catch levels that fishing vessels must report.14  In an effort to track 
and reduce bycatch, the MSA requires each FMP to “establish a standardized reporting 
methodology to assess the amount and type of bycatch occurring in the fishery, and include 
conservation and management measures that, to the extent practicable and in the following 
priority . . . minimize bycatch [and] minimize the mortality of bycatch which cannot be 
avoided.”15 

2. Endangered Species Act. 

A number of marine mammals that interact with swordfish gear are protected under the 
Endangered Species Act (“ESA”), including sperm, humpback, fin, and North Atlantic right 
whales.16  This law, one of the strongest of its kind, provides multi-layered protection for listed 
species. Section 2(c) of the ESA establishes that it is “…the policy of Congress that all Federal 
departments and agencies shall seek to conserve endangered species and threatened species and 
shall utilize their authorities in furtherance of the purposes of this Act.”17  The ESA defines 
“conservation” to mean “…the use of all methods and procedures which are necessary to bring 
any endangered species or threatened species to the point at which the measures provided 
pursuant to this Act are no longer necessary.”18  Similarly, section 7(a)(1) of the ESA directs that 
the Secretary review “…other programs administered by him and utilize such programs in 
furtherance of the purposes of the Act.”19 

Section 4 of the ESA calls for the preparation of a recovery plan for every species listed 
under the Act.  Recovery plans establish recovery goals and objectives, describe site-specific 
management actions recommended to achieve those goals, and estimate the time and cost 
required for recovery.20  Section 4(f) specifically requires that NMFS both “…develop and 
implement plans (hereinafter…referred to as ‘recovery plans’) for the conservation and survival 

12 16 U.S.C. § 1801(b). 
13 16 U.S.C. §§ 1852(a), (h)(1). 
14 16 U.S.C. §§ 1853(a)(2), (5). 
15 16 U.S.C. § 1853(a)(11). 
16 NMFS, List of Marine Mammal Species under the Endangered Species Act, available at 
http://www.nmfs.noaa.gov/pr/species/esa/mammals.htm (last visited September 10, 2007). 
17 16 U.S.C. § 1531(c)(1). 
18 16 U.S.C. § 1532(3). 
19 16 U.S.C. § 1536(a)(1). 
20 16 U.S.C. §1533(f). 
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of endangered species and threatened species….”21  Consistent with the intent that recovery 
plans actually be implemented, Congress required that recovery plans “…incorporate…(i) a 
description of such site-specific management actions as may be necessary to achieve the plan’s 
goal for the conservation and survival of the species.”22 

Section 7(a)(2) of the ESA requires federal agencies to “insure that any action authorized, 
funded, or carried out by such agency . . . is not likely to jeopardize the continued existence of 
any endangered species or threatened species or result in the adverse modification of habitat of 
such species . . .determined . . . to be critical . . . .”23  To accomplish this goal, agencies must 
consult with the delegated agency of the Secretary of Commerce or Interior whenever their 
actions “may affect” a listed species.24  Where NMFS is both the acting agency and the delegated 
wildlife agency for purposes of the listed species in question, different branches of NMFS must 
undertake internal consultation with each other.  For species under the jurisdiction of the U.S. 
Fish and Wildlife Service (“FWS”), NMFS must also consult with that agency as well. 

At the completion of consultation, NMFS or FWS issues a Biological Opinion that 
determines if the agency action is likely to jeopardize the species.  If so, the opinion must specify 
a Reasonable and Prudent Alternative (“RPA”) that will avoid jeopardy and allow the agency to 
proceed with the action.25 

The ESA also prohibits any “person” from “taking” threatened and endangered species 
without a valid permit.26  In the case of ESA-listed marine mammals, any person wishing to 
engage in an activity that might result in the take of such a marine mammal must first obtain a 
permit under both the ESA and the MMPA.27  The definition of “take,” found at 16 U.S.C. § 
1532(19), states, 

The term "take" means to harass, harm, pursue, hunt, shoot, wound, kill, trap, 
capture, or collect, or to attempt to engage in any such conduct. 

In a case dealing with fisheries, a court found that “the statute not only prohibits the acts 
of those parties that directly exact the taking, but also bans those acts of a third party that bring 
about the acts exacting a taking. We believe that…a governmental third party pursuant to whose 
authority an actor directly exacts a taking of an endangered species may be deemed to have 
violated the provisions of the ESA.”28  As such, the take prohibition applies to NMFS as the 
authorizing agency for fisheries actions, and the applicant as the person directly engaged in the 
activity likely to result in prohibited take.  Violations of section 9 of the ESA are subject to civil 
penalties, forfeiture of fishing vessels, and criminal penalties of fines and imprisonment.29 

21 Id. (emphasis added).  
22 16 U.S.C. § 1533(f)(1)(B)(i). 
23 16 U.S.C. § 1536(a)(2); 50 C.F.R. § 402.14(a). 
24 16 U.S.C. § 1536(a)(2); 50 C.F.R. § 402.14(a). 
25 16 U.S.C. § 1536(b). 
26 16 U.S.C. § 1538. 
27 See 16 U.S.C. §§ 1371(a)(5)(E) and 1536(b)(4)(C). 
28 Strahan v. Coxe,, 127 F.3d 155, 163 (1st Cir. 1997). 
29 16 U.S.C.§ 1540(a), (b) and (e). 
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3. Marine Mammal Protection Act. 

The MMPA demands that all fisheries “shall reduce incidental mortality and serious 
injury of marine mammals to insignificant levels approaching a zero mortality and serious injury 
rate” by April 30, 2001.30  This goal, known as the Zero Mortality Rate Goal (“ZMRG”), is 
defined by regulation as ten percent of Potential Biological Removal (“PBR”). 

Under the MMPA, NMFS must develop and implement take reduction plans (“TRPs”) 
for marine mammal stocks that interact with specified commercial fisheries known to cause 
frequent or occasional incidental mortality and serious injury to marine mammals.31  The TRP 
must aim to reduce incidental mortality and serious injury of marine mammals in both the short- 
and long-term. The plan must contain measures to reduce incidental mortality and serious injury 
within six months of its implementation to levels less than the potential biological removal level 
established for the particular stock under MMPA section 117.  The plan must also aim to reduce, 
within five years of implementation, incidental mortality and serious injury of the marine 
mammal stock to insignificant levels approaching zero.32 

As with the ESA, engaging in a knowing violation of the MMPA caries substantial civil 
and criminal penalties.33 

B. Regulation of Drift-Gillnet Fisheries in the U.S. 

In addition to species-specific take limitations, U.S. standards for the protection of 
marine mammals require fishery-specific restrictions.  Gillnet fisheries are carefully regulated in 
the United States because of their known impact on marine mammals and other species.  
According to many of the world’s leading marine mammal experts, the “single biggest threat 
facing cetaceans worldwide is death as bycatch in fishing gear.”34  Researchers at Duke 
University and the University of St. Andrews in Scotland estimate that approximately 308,000 
cetaceans are killed each year in fishing gear, and point to gillnet use as the most consistent 
offender: 

Experts agree that wherever there are gillnets, there is cetacean 
bycatch. When caught in fishing gear, small whales, dolphins and 
porpoises often die because they aren't strong enough to break free 
and come to the surface to breathe.35 

Recognizing this threat, the U.S. has banned the use of drift gillnets in two of the three 
U.S. swordfish fisheries.  The Atlantic Highly Migratory Species (“HMS”) fishery management 

30 16 U.S.C. § 1387(b)(1). 
31 16 U.S.C. § 1387(f)(1). 
32 16 U.S.C. § 1387(f)(2). 
33 See 16 U.S.C. §§ 1375 (fines and imprisonment) and 1376 (forfeiture of vessels). 
34 Scientists included Dr. Andrew Read of Duke University Marine Laboratory, U.S., and Dr. Simon Northridge of 
the Sea Mammal Research Unit (SMRU), St Andrew's University, U.K.  For list of task force participants and 
January 2002 Workshop participants, see http://www.cetaceanbycatch.org/network.cfm, 
http://www.cetaceanbycatch.org/workshoplist.cfm. See also Read et al. 2006, supra note 10. 
35 Id. 
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plan, which governs U.S. fishing for swordfish, tuna, and sharks off the U.S. East Coast, 
prohibits the use of gillnets to fish for swordfish and prohibits a vessel that has a gillnet on board 
from possessing swordfish.36  Fishing with drift gillnets is similarly prohibited in the western 
Pacific fishery management area surrounding Hawaii, except when authorized under an 
experimental fishery permit.37 

Drift gillnet fishing is not yet banned off the West Coast of the U.S. mainland, but is 
significantly limited by complex set of federal and state regulations.  At the federal level, the 
Pacific Offshore Cetacean Take Reduction Team (“POCTRT”) requires that drift gillnet fishers 
follow several measures designed to protect marine mammals.  The POCTRT requires that drift 
gillnet operators:  

(1) use acoustic deterrent devices (i.e. pingers) on drift gillnets to prevent 
entanglement of marine mammals; 

(2) deploy drift gillnets at a minimum depth of 6 fathoms (10.9 meters) in order 
to allow marine mammals to swim over the tops of the nets without 
entanglement; 

(3) accommodate observers onboard drift gillnet vessels when an observer is 
assigned to the vessel; and 

(4) attend any mandatory skipper workshops regarding marine mammal bycatch 
reduction.38 

In addition, federal regulations prohibit drift gillnet fishing in certain areas of the U.S. 
EEZ off the West Coast. See Figure 1. While these closures are primarily intended to protect 
sea turtles, they also protect marine mammals from incidental encounters with drift gillnet gear.  
Under these regulations, drift gillnet fishing may not be conducted from August 15 to November 
15 in the portion of the EEZ bounded by the coordinates 36°18.5' N latitude (Point Sur), to 
34°27' latitude, 123° 35' W longitude to 129°W longitude (off California coast), north to 45°N 
latitude (off Oregon coast), and east to the point at which the 45°N latitude meets the Oregon 
coast.39  Drift gillnet fishing is also prohibited in the portion of the EEZ south of Point 
Conception, California, located at 34°27' N latitude, and west to 120°W longitude from August 
15 to August 31 and January 1 through January 31 when NMFS has forecasted or announced the 
occurrence of an El Niño event.40 

State laws further restrict both the types of gear permissible for drift gillnet fishing and 
the areas in which it may be conducted.  State laws prohibit the use of drift gillnet gear in the 
following areas: 

36 50 C.F.R. §§ 635.21(e)(4), 635.71(a)(17).  
37 50 C.F.R. §665.30. 
38 Pacific Fishery Management Council, West Coast Highly Migratory Species Fishery Management Plan (June 
2007) (“West Coast HMS FMP”) at 67. 
39 Id. 
40 Id. at 68. 
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(1) In the EEZ off California from February 1 to April 30; 

(2) In the portion of the EEZ off California within 75 nautical miles (“nm”) of the 
coastline from May 1 to August 14; 

(3) In the portion of the EEZ off California within 25 nm of the coastline from Dec. 15 
through Jan. 31; 

(4) In the portion of the EEZ bounded by a direct line connecting Dana Point; Church 
Rock on Catalina Island; and Point La Jolla, San Diego County; and the inner boundary of the 
EEZ from August 15 through September 30 each year; 

(5) In the portion of the EEZ within 12 nm from the nearest point on the mainland shore 
north to the Oregon border from a line extending due west from Point Arguello; 

(6) East of a line running from Point Reyes to Noonday Rock to the westernmost point 
of southeast Farallon Island to Pillar Point; 

(7) In the following areas around the Channel Islands, California: 

(a) In the portion of the EEZ within six nm westerly, northerly, and easterly of 
the shoreline of San Miguel Island between a line extending six nm west magnetically from 
Point Bennett and a line extending six nm east magnetically from Cardwell Point and within six 
nm westerly, northerly, and easterly of the shoreline of Santa Rosa Island between a line 
extending six nm west magnetically from Sandy Point and a line extending six nm east 
magnetically from Skunk Point, from May 1 through July 31 each year; 

(b) In the portion of the EEZ within 10 nm westerly, southerly, and easterly of 
the shoreline of San Miguel Island between a line extending 10 nm west magnetically from Point 
Bennett and a line extending 10 nm east magnetically from Cardwell Point and within 10 nm 
westerly, southerly, and easterly of the shoreline of Santa Rosa Island between a line extending 
10 nm west magnetically from Sandy Point and a line extending 10 nm east magnetically from 
Skunk Point from May 1 through July 31 each year; 

(c) In the portion of the EEZ within a radius of 10 nm of the west end of San 
Nicolas Island from May 1 through July 31 each year; 

(d) In the portion of the EEZ within six nm of the coastline on the northerly and 
easterly side of San Clemente Island, lying between a line extending six nm west magnetically 
from the extreme northerly end of San Clemente Island to a line extending six nm east 
magnetically from Pyramid Head from August 15 through September 30 each year;  

(8) In the portion of the EEZ within 75 nm of the Oregon shoreline from May 1 through 
August 14, and within the 1,000 fathom (“fm”) curve during the remainder of the year; and 
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(9) In all EEZ waters off the Washington coast (Washington does not authorize use of 
any drift gillnet gear).41 

Notably, the West Coast HMS FMP adopts Washington State’s prohibition on drift 
gillnet fishing in the EEZ off the Washington coast and modifies current Oregon state regulations 
to delete the May-August prohibition on drift gillnetting within 75 nm and prohibit drift gillnet 
fishing year round in EEZ waters off the Oregon coast east of a line approximating the 1,000 fm 

42curve.

California also restricts the type of gear that drift gillnet operations may use.  State law 
requires that drift gillnets have a minimum stretch mesh size of 14 inches and that the unattached 
portion of a net be marked by a pole equipped with a radar reflector.43  A vessel may not have 
more than 6,250 ft. of gillnet on board.  Of this total, no more than 6,000 ft. in cumulative float 
line length may be on the vessel's net reel, dock, and/or in the water at any time.44  Finally, drift 
gillnet vessels may not use quick disconnect devices to attach net panels.45 

Figure 1. Areas closed to gillnet fishing off the U.S. West Coast. 

41 Id. at 68-69.   
42 Id. at 70. 
43 Id. at 68. 
44 Id. 
45 Id. 
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C. Regulation of Longline Fisheries in the U.S. 

As with drift gillnet fishing, longline fishing kills thousands of marine mammals, sea 
turtles, and sea birds each year.  These animals are often attracted to the baited hooks and either 
become hooked themselves or entangled in the line.  Unable to surface for breath, they drown.  A 
single longline set can trail for up to 60 miles, dangling thousands of lines and hooks in its wake 
and forming a nearly invisible, deadly obstacle for animals in the open water.   

Responding to concern over the incidental capture and mortality of marine mammals, sea 
turtles, and sea birds, the U.S. has banned pelagic longline fishing in large areas of the Pacific 
Ocean. The West Coast HMS fishery management plan, which governs the swordfish fishery off 
the U.S. West Coast, prohibits the use of pelagic longline gear in the West Coast EEZ.46  The use 
of longline gear to target swordfish (i.e. shallow-set longlining) is also prohibited outside the 
EEZ north of the equator. 47, 48  These prohibitions were largely driven by the need to protect the 
imperiled leatherback and loggerhead sea turtles.  However, they also protect marine mammals 
that reside in or migrate through the no-longlining areas from becoming entangled in longline 
gear. 

Where longline fishing for swordfish is permitted, U.S. regulations place strict limitations 
on the gear that may be used, fishing effort, and the time of year when fishing is permissible.   

Western Pacific pelagic fisheries, including the Hawaii-based shallow-set longline fishery 
that targets swordfish as well as the deep-set longline fishery that targets tuna species, operate 
pursuant to a number of gear and other restrictions under the FMP for Pelagic Fisheries of the 
Western Pacific Region (“Pelagics FMP”).  The Pelagics FMP Amendment 3 restricts the 
collective shallow-set longline fishing effort north of the equator to 2,120 sets per year and limits 
the number of shallow-sets any vessel may make north of the equator during a given trip.49 

When making shallow-sets north of the equator, Western Pacific fishery longline vessels must 
only use circle hooks sized 18/0 or larger with a 10-degree offset and mackerel-type bait.50 

When making shallow-sets north of 23°N latitude, vessels must start and complete deployment 
of longline gear during the time period from one hour after local sunset to local sunrise.51  Within 

46 Id. at 70. 
47 Id. 
48 Longline fishing targeting tuna species (i.e. deep-set longlining) is allowed under the West Coast HMS FMP 
between the western boundary of the U.S. West Coast EEZ and150°W longitude.  Even this fishery is severely 
restricted, however. West Coast deep-set longline vessels fishing on the high seas are subject to the same 
requirements as Hawaii-based longline vessels holding longline permits in 2003.  These requirements include 
carrying line clippers, dip nets, and bolt cutters to aid in the release of sea turtles, deploying the main longline in a 
manner that allows the deepest point of the line between any two floats to be greater than 100m below the sea's 
surface, and specifications for thawing, dying, and discharging bait and offal so as to minimize its attraction to sea 
birds and turtles.  Id. at 70-71.  The FMP also prohibits the use of light sticks and restricts the number of branch 
lines that may be set between any two floats to no more than 15.  Id.  In addition, these vessels must implement 
measures for the proper release and handling of sea turtles and sea birds, specified in 50 C.F.R. Part 660, and have a 
vessel monitoring system (“VMS”).  Vessel operators must attend annual protected species workshops to learn how 
to avoid interactions with these species and safely release any individuals that are incidentally caught. Id. at 71. 
49 69 Fed. Reg. 17329, 17330 (April 2, 2004); 50 C.F.R. §660.33(a).   
50 69 Fed. Reg. at 17330-31; 50 C.F.R. §§660.33(f), (g). 
51 69 Fed. Reg. at 17331; 50 C.F.R. §660.35(a).  
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72 hours of landing a pelagic species under the Pelagics FMP, longline vessels are required to 
submit to NMFS logbooks and a valid shallow-set certificate for every shallow-set made north of 
the equator during the trip.52  Furthermore, each vessel must carry and use NMFS-approved 
dehooking devices to safely release incidentally hooked protected species.53  Both the owner and 
operator of a vessel registered for use under a Hawaii longline limited access permit must attend 
a NMFS workshop each year on how to safely handle and release protected species and must 
have a valid workshop certificate on board the vessel whenever it is engaged in longline 
fishing.54  Finally, NMFS requires 100% observer coverage for longline vessels targeting 
swordfish in this fishery.55 

Like the closures under the West Coast HMS fishery management plan, these measures 
are largely designed to protect sea turtles.  However, restrictions on fishing effort, requirements 
to carry equipment to safely unhook or disentangle incidentally animals, and full observer 
coverage for these vessels undoubtedly help to reduce the frequency and lethality of marine 
mammal interactions with this fishery.56 

The U.S. Atlantic longline fishery similarly operates under a combination of time area 
closures, gear restrictions, and effort limits. See Figure 2.  The Atlantic HMS fishery 
management plan establishes several seasonal closures.  Vessels with longline gear on board may 
not deploy any fishing gear within: 

(1) the Northeastern U.S. closed area from June 1 through June 30 each calendar 
year; 

(2) the Charleston Bump closed area from February 1 through April 30 each 
calendar year; 

(3) the East Florida Coast closed area at any time; 

(4) the DeSoto Canyon closed area at any time.57 

52 69 Fed. Reg.at 17330; 50 C.F.R. §660.33(c).   
53 69 Fed. Reg.at 17331; 50 C.F.R. §660.32.   
54 69 Fed. Reg. at 17354; 50 CFR §§660.34(a), (d). 
55 69 Fed. Reg. at 17333. 
56 The MMPA requires that NMFS further reduce mortality and serious injury of marine mammals that are 
incidentally caught by this fishery by convening a marine mammal take reduction team to formulate a take reduction 
plan for the Western Pacific.  NMFS has not yet taken this critical, required step. 
57 50 C.F.R. §§ 665.21(c)(2)(i)-(iv). 
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Figure 2. Existing time/area closures in HMS fisheries. Inset shows extent of the Northeast Distant restricted 
fishing area. All closures except the Mid-Atlantic are applicable to pelagic longline gear only. The 
Mid-Atlantic Closure is applicable to bottom longline gear only. Note: the Northeast Distant (NED) 
was a closed area to all vessels as of 2001. It became the NED Restricted Fishing Area on June 30, 
2004 when it was opened to those participating in the NED experiment.  (Source:  Atlantic HMS FMP 
at 2-19 (July 2006)) 

The Atlantic HMS FMP also prohibits fishing within the Northeast Distant closed area 
unless vessels use only 18/0 or larger circle hooks and comply with a number of measures 
designed to reduce bycatch and mortality of sea turtles.58 

In order to facilitate enforcement of these time-area closures, the owner or operator of a 
commercial pelagic longlining vessel permitted to fish for HMS species must install a NMFS-

58 50 C.F.R. § 665.21(c)(2)(v). 
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approved vessel monitoring system (“VMS”) unit on board the vessel and operate the VMS 
whenever the vessel is away from port with pelagic longline gear on board.59  The VMS 
requirement serves as an important supplement to onboard observer coverage.  Approximately 
2.5 to 5 percent of vessels in this fishery have an onboard observer.60 

In the event that a marine mammal or sea turtle is hooked or entangled by pelagic 
longline gear, the operator of the vessel must immediately release the animal, retrieve the pelagic 
longline gear, and move at least 1 nm (2 km) from the location of the incident before resuming 
fishing. Vessels must report all marine mammal entanglements to NMFS consistent with 
regulations in 50 C.F.R. § 229.6.61  In addition, pelagic longline vessels must carry approved 
equipment for safely removing gear from hooked or entangled animals.62 

In addition to the restrictions imposed by the Atlantic HMS FMP, the Atlantic Pelagic 
Longline Take Reduction Team (“TRT”) has recommended a number of additional requirements, 
which await implementation by NMFS.  As described above, the MMPA requires NMFS to 
develop and implement take reduction plans for marine mammal stocks that interact with 
specified commercial fisheries known to cause frequent or occasional incidental mortality and 
serious injury to marine mammals.63 

The Center for Biological Diversity and Turtle Island Restoration Network filed suit 
against NMFS in 2002 for its failure to convene a TRT for the Atlantic pelagic longline fishery, 
which resulted in a 2003 settlement agreement requiring the agency to convene a TRT by June 
30, 2005, to address bycatch of long-finned pilot whales, short-finned pilot whales, and common 
dolphins in the Atlantic pelagic longline fishery.64  On June 22, 2005, NMFS announced the 
establishment of the TRT, directing it to address incidental mortality and serious injury of short 
and long-finned pilot whales in the mid-Atlantic region of the Atlantic pelagic longline fishery, 
and to prepare a draft TRP for these non-strategic stocks within 11 months of the Team’s 
establishment.65, 66 

On June 6, 2006, the TRT recommended a number of protective measures to reduce 
mortality and serious injury of marine mammals in the Atlantic pelagic longline fishery.  These 
include: 

(1) The designation of a special research area offshore of Cape Hatteras with specific 
observer and other requirements for fishers operating in that area; 

59 50 C.F.R. § 635.69(a)(1). 
60 Dietrich, Kimberly et al.  2007.  Best Practices for the Collection of Longline Data to Facilitate Research and 
Analysis to Reduce Bycatch of Protected Species: Report of a workshop held at the International Fisheries Observer 
Conference Sydney, Australia, November 8, 2004.  NOAA Technical Memorandum NMFS-OPR-35, at 5. 
61 50 C.F.R. § 635.21(c)(3). 
62 50 C.F.R. § 635.21(c)(5). 
63 16 U.S.C. § 1387(f)(1). 
64 Atlantic Pelagic Longline Take Reduction Team, Draft Atlantic Pelagic Longline Take Reduction Plan (June 8, 
2006) (“Draft TRP”) at 3.
65 70 Fed. Reg. 36120 (June 22, 2005). 
66 The TRT was not directed to address incidental mortality or serious injury to common dolphins because no recent 
serious injuries or mortalities of common dolphins had been recently observed in the pelagic longline fishery by the 
time the TRT was convened.  Draft TRP, supra note 64, at 2. 
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(2) A limitation on mainline length for all pelagic longline sets in the Mid-Atlantic Bight 
region; 

(3) An increase in observer coverage in all highly migratory species fisheries that interact 
with pilot whales and Risso’s dolphins; 

(4) The development and use of equipment and methods for careful handling and release 
of entangled or hooked marine mammals; 

(5) The promotion of voluntary daily communications among captains regarding 
interactions with protected species and other bycatch throughout the Atlantic pelagic longline 
fishery; 

(6) The distribution of an updated informational placard that must be displayed in the 
wheelhouse and on the working deck of all active pelagic longline vessels; 

(7) The development of mandatory certification workshops for owners and operators of 
pelagic longline vessels on marine mammal bycatch; and 

(8) The distribution of quarterly reports of pilot whale and Risso’s dolphin bycatch rates 
to the TRT for its review.67 

Measures 1, 2, 6, and 7 are expected to be enacted in regulation in the near future.  

D. Take of Marine Mammals in U.S. Longline and Gillnet Fisheries. 

While the only certain way to eliminate bycatch in longline and drift gillnet fisheries is to 
prohibit the use of these types of gear, U.S. regulations have undoubtedly reduced the impact of 
fisheries bycatch on marine mammals.  Between 2000 and 2002, observers in the Western 
Pacific longline fishery reported 24 instances of marine mammal bycatch, including two 
mortalities.68  An estimate of total bycatch was not reported.  The most common identified 
species in longline bycatch were false killer whale, short-finned pilot whale, Risso’s dolphin, and 
humpback whale.69 

Pilot whales and Risso’s dolphins also figure prominently in the Atlantic HMS fishery’s 
marine mammal bycatch.  In 2005, this fishery recorded 24 marine mammal interactions, 
including 10 serious injuries.70  Scientists estimate from the observed number of interactions that 
208 pilot whales and 13 Risso’s dolphins suffered serious injury in pelagic longline gear during 
2005.71  These numbers will likely decrease once the measures set forth in the Atlantic TRP are 
implemented. 

67 Id. at 50. 
68 NOAA Fisheries, Western Pacific Fisheries Bycatch Overview, available at http://www.nmfs.noaa.gov/bycatch-
chart.html (last visited September 13, 2007). 
69 Id. 
70 Walsh, C. Fairfield and L. Garrison.  2006.  Estimated Bycatch of Marine Mammals and Turtles in the U.S. 
Atlantic Pelagic Longline Fleet During 2005.  NOAA Technical Memorandum NOAA NMFS-SEFSC-539, at 9. 
71 Id. at 12. 
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The California-Oregon drift gillnet fishery seriously injures or kills a number of cetacean 
and pinniped species. Between 2003 and 2005, the fishery documented the kill of 23 short-
beaked common dolphins, 10 California sea lions, 4 Risso’s dolphins, as well as a gray whale, a 
northern right whale dolphin, and a northern elephant seal.72  Several other individuals, including 
a humpback whale, California sea lion, and an unidentified whale, were captured but released 
alive.73  Estimated total bycatch numbers for this time period were not reported. 

 Overall, conservation measures have significantly decreased marine mammal bycatch in 
U.S. fisheries.74  Between 1990 and 1999, bycatch of marine mammals in U.S. fisheries declined 
by 40 percent.75  While some of this decline may be attributable to shifts in fishing effort, it 
nevertheless demonstrates the importance of strong bycatch reduction efforts and the necessity of 
requiring countries wishing to export fish to the U.S. to meet the same standards. 

IV. SWORDFISH IMPORTS INTO THE U.S. 

The U.S. imports over ten thousand metric tons of swordfish and swordfish products each 
year, making it one of the top swordfish consumers in the world.76  In the past three years, most 
swordfish imports into the U.S. have come from Singapore, Panama, Canada, Mexico, and 
Chile.77  See Figure 3, below. Singapore alone has exported over 2,500 metric tons of swordfish 
annually to the U.S. over the past three years.78  Canada and Panama each export an average of 
over 1,000 metric tons of swordfish to the U.S. every year.  Ecuador, Brazil, Uruguay, Indonesia, 
and Vietnam have also become significant swordfish exporters.79 Overall, the U.S. has received 
swordfish imports from nearly four dozen countries in recent years (Figure 4), yet the U.S. 
government reports that it has no information from any of these countries regarding their fishing 
practices, take of marine mammals, or any other information to satisfy the requirements of 
MMPA section 101.80 

72 NMFS Southwest Regional Office, NMFS California/Oregon Drift Gillnet Observer Program: Observed Catch by 
Fishing Season (2003-2004) and (2004-2005), available at http://swr.nmfs.noaa.gov/fmd/observer/catch0304.htm 
and http://swr.nmfs.noaa.gov/fmd/observer/catch0405.htm (last visited September 13, 2007). 
73 Id. 
74 Read et al. 2006, supra note 10, at 167. 
75 Id. 
76 U.S. Dept. of Commerce, Imports and Exports of Fishery Products Annual Summary 2006 at 3, 5, available at 
http://www.st.nmfs.gov/st1/trade/index.
77 NMFS Fisheries Statistics and Economics Division, Trade Query – Swordfish (2005-07), available at 
http://www.st.nmfs.gov/st1/trade/cumulative_data/TradeDataProduct.html.
78 Id. 
79 Id. 
80 Letter from L. Brown, Director of Field Programs, U.S. Customs & Border Protection, to M. Sakashita, Staff 
Attorney, Center for Biological Diversity (August 14, 2007); see also Letter from S.E. Sloca, FOIA Officer, Office 
of the Secretary of the Interior, to M. Dorgan, FOIA Officer/Public Liaison, Dept. of Homeland Security (July 16, 
2007); Letter from M. Dorgan, FOIA Officer/Public Liaison, Dept. of Homeland Security, to M. Sakashita, Staff 
Attorney, Center for Biological Diversity (July 26, 2007); and Letter from W. Hogarth, Asst. Administrator for 
Fisheries, NMFS, to M. Sakashita, Center for Biological Diversity (December 12, 2007). 
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Figure 3. Top Sources of U.S. Swordfish Imports, 2005-07 

0 

500,000 

1,000,000 

1,500,000 

2,000,000 

2,500,000 

3,000,000 

3,500,000 

Exporting Country 

Sw
or

df
is

h/
Sw

or
df

is
h 

Pr
od

uc
t (

kg
)

2005 Imports (kg) 

2006 Imports (kg) 

2007 Imports (kg) 

Ave. Annual Imports 
2005-07 

(Source: NMFS Fisheries Statistics and Economics Division, Trade Query – Swordfish (2005, 
2006, and 2007), available at http://www.st.nmfs.gov/st1/trade/cumulative_data/ 
TradeDataProduct.html.) 
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Country of Origin 
2005 Imports 
(kg) 

2006 Imports 
(kg) 

2007 Imports 
(kg) 

Singapore 2,883,962 2,700,320 2,513,219 
Panama 1,211,721 1,699,168 900,196 
Canada 1,231,425 1,037,911 1,272,173 
Mexico 567,083 806,659 989,372 
Chile 950,019 633,190 732,470 
Costa Rica 297,860 842,844 423,143 
Brazil 509,075 457,375 523,917 
Ecuador 273,779 481,012 655,072 
Uruguay 367,545 271,331 152,803 
Australia 375,485 174,735 216,855 
Indonesia 255,141 196,847 194,007 
New Zealand 150,027 265,662 205,858 
Vietnam 254,244 128,746 199,472 
South Africa 2,182 16,659 298,903 
China-Taipei 100,202 86,631 83,862 
China 14,994 19,367 186,804 
Trinidad & Tobago 128,754 14,347 52,909 
Malaysia 32,424 46,401 101,710 
Venezuela 86,457 57,340 15,698 
India 98,111 36,236 19,949 
Sri Lanka 661 24,516 87,488 
Japan 25,945 11,404 21,137 

Country of Origin 
2005 Imports 
(kg) 

2006 Imports 
(kg) 

2007 Imports 
(kg) 

Cook Is. 51,678 3,736 2,874 
Philippines 2,555 30,042 10,660 
Mauritius 0 10,579 25,947 
Pakistan 23,128 4,171 0 
Thailand 11,623 0 11,739 
Russia 0 0 20,000 
Guadeloupe 0 18,462 0 
Peru 2,978 965 12,667 
Colombia 8,640 1,722 2,241 
South Korea 0 1,007 9,420 
Honduras 10,374 0 0 
El Salvador 7,193 1,081 0 
Portugal 0 6,574 225 
Nicaragua 729 1,425 2,793 
Lithuania 0 0 4,408 
Guyana 0 0 2,823 
Spain 0 2,603 0 
Bermuda 0 0 2,030 
Fiji 1,030 0 0 
Tonga 732 0 0 
Grenada 296 0 0 

Figure 4. Imports of Swordfish and Swordfish Products into the U.S., 2005-07. 
(Source: NMFS Fisheries Statistics and Economics Division, Trade Query – Swordfish (2005, 2006, and 2007), available at 
http://www.st.nmfs.gov/st1/trade/cumulative_data/TradeDataProduct.html.) 
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V. FOREIGN SWORDFISH FISHERIES’ TAKE LIKELY EXCEEDS U. S. 
STANDARDS. 

Customs and Border Protection, located within DHS, has a duty to ban imports of 
swordfish from countries that have failed to provide reasonable proof that the swordfish they are 
exporting to the U.S. were caught in compliance with U.S. standards.  The MMPA places the 
burden of proof on the exporting country to demonstrate such compliance, and the U.S. may not 
accept their exports without such proof.81  Petitioners requested from DHS, the Secretary of the 
Treasury, and NMFS all documents related to the implementation of the import restriction 
provisions of MMPA section 101 through a Freedom of Information Act Request.  In response, 
each of these agencies asserted that they possessed no responsive documents, indicating that 
none of the exporting countries have provided the required proof.   

It is possible that some of the countries exporting swordfish to the U.S. operate according 
to standards that are comparable or even superior to U.S. standards.  However, the responsible 
U.S. agencies cannot confirm whether and for which countries this is the case without 
demanding, receiving, and assessing the proof required under MMPA section 101(a)(2).  Their 
failure to do so constitutes more than an academic violation of the MMPA.  It directly 
undermines U.S. efforts to protect marine mammals, including imperiled populations, and places 
U.S. fishers at a severe disadvantage compared to unregulated foreign fishers.   

In fact, available information indicates that many of the countries exporting swordfish to 
the U.S. fail to regulate their fisheries in a manner that protects marine mammals, use destructive 
fishing practices, and transship fish from other poorly regulated and destructive fisheries.  These 
countries generally do not make their landing and bycatch data available to the general public.  
Some may not track bycatch data at all.  The resulting dearth of critical data on marine mammal 
interactions highlights the need to enforce MMPA section 101(a)(2) in order to force these 
countries to account for their catches and fishing practices.   

Singapore, the largest exporter of swordfish to the U.S. and likely one of the most 
egregious offenders when it comes to poorly regulated fishing and trade practices, presents a 
useful case study for the necessity of enforcing MMPA section 101.  Below, we present a brief 
overview of Singapore’s trade in swordfish.  Singapore is far from alone in its use of dubious 
fishing and trade practices, as we demonstrate with the brief sampling of information regarding 
other swordfish exporting nation’s practices that follows. 

A. Problems Associated with Imported Fish from Singapore Demonstrate the 
Importance of Enforcing the MMPA Import Ban. 

Singapore is by far the largest exporter of swordfish to the U.S., superseding former top 
importers like Chile, Canada, and Brazil.82  In recent years, Singapore’s exports have accounted 
for approximately 28 percent of the U.S. total swordfish imports.   

81 16 U.S.C. § 1371(a)(2)(A). 
82 National Marine Fisheries Service, Fisheries Statistics and Economics Division, Swordfish Imports Data 1990-
2006, available at http://www.st.nmfs.gov/st1/trade/cumulative_data/TradeDataProduct.html. 
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Although records show sizeable exports of swordfish from Singapore, Singapore reports 
negative exports to its Southeast Asian counterparts.83 Additionally, Singapore reports zero 
swordfish catches with the fisheries statistics program of the U.N. Food and Agriculture 
Organization (“FAO”).84 

It appears that Singapore acts primarily as an intermediary, re-exporting fish between 
large-scale exporting countries and similarly large-scale-importing countries.  Expansion of 
Singapore’s import-export facilities, for example, demonstrates its intention to become a 
transshipper to the global import-export market. In early 2000, the Port of Singapore Authority 
(“PSA”) modernized facilities to accommodate growth of the import-export sector. For instance, 
the PSA opened terminals at Pasir Panjang with new berths, capable of hosting a new generation 
of mega vessels for seafood imports.  As an added incentive, the PSA offered sizable discounts 
to seafood importers.85  These trends, combined with port logs and sharp growth in export 
volumes from Singapore, support the conclusion that the swordfish Singapore exports to the U.S. 
comes from transshipments from other nations through Singapore’s ports.  

Coinciding with Singapore’s sharp growth in swordfish imports to the U.S. was Taiwan’s 
industrial fisheries’ boom of the early 1990s. The simultaneous growth of these geographically-
proximate and fast-growth fishing sectors indicates that Singapore’s principal source of 
swordfish transshipments is Taiwanese fishing vessels.86 

The practice of transshipping fish products is problematic in that it obscures the true 
sources of the goods being traded and thus prevents the fishers who provided the fish products 
from being held to applicable standards.  Although Singapore requires all transhippers to go 
through a permitting process, it does not make its bilateral agreements public nor does it ensure 
that marine mammal protection standards are implemented by transshippers. Thus, importers of 
Singapori transshipments cannot independently investigate the standards of originating fisheries, 
nor can they rely on the Singapori permitting process.  This lack of transparency and 
accountability in the Singapori-Taiwanese fishing partnership likely leads to significant and 
unaccounted for take of marine mammals.  

83 Menasveta, D.  2003. The Sustainable Contribution of Fisheries to Food Security in Southeast Asia, available at 
www.fao.org/docrep/003/x6956e/x6956e07.htm (last visited 1/07). 
84 The FAO’s Fisheries and Aquaculture department collects the world’s most comprehensive fisheries statistics, 
including the amount of commercially caught fish recorded for each country between 1950 and 2005. See generally 
FAO FishStat Plus, available at 
http://www.onefish.org/servlet/CDSServlet?status=ND0xMDc3OS4xMDA1NzAmNj1lbiYzMz13ZWItc2l0ZXMm 
Mzc9aW5mbw~~ (last visited 11/30/2007). 
85 Guzzetta, A.  August 2003. Singapore: Surviving on Ships and Chips? Claremont Policy Briefs, available at 
http://lowe.claremontmckenna.edu/pdf/Redirect/cpb0301.asp (last visited 6/12/07). 
86 The conclusion that Singapore has become a major transhipper is supported by the sharp growth rate evidenced in 
NMFS import data.  Prior to 1997, Singapore’s imports to the U.S. averaged ~50,000 kilograms of swordfish, 
compared to its peak exports of 6 million kilograms in 1997 and steady average around ~4.3 million since then. 
NMFS, Fisheries Statistics and Economics Divisions, Swordfish Imports Data 1990-1997; see also Wildman, M.R. 
1997. World Swordfish Fisheries: An analysis of swordfish fisheries, market trends and trade patterns, past-present-
future, Volume III – Asia. U.S. Department of Commerce, NOAA Technical Memorandum NMFS–F/SPO–25 
(hereinafter “Wildman 1997”). 
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1. Singapore’s Fishery Management Regime Allows the Take of Marine 
Mammals in Excess of U.S. Standards. 

Singapore appears to lack adequate fishery conservation management strategies and 
policies to meet U.S. MMPA requirements for importing swordfish.  The Agri-Food and 
Veterinary Authority of Singapore (“AVA”) regulates Singapore fishing.  The AVA administers 
four fishery-related statues and their supplementary legislation.87  These acts regulate general 
aspects of the fishing industry such as fishing vessels, gear, licensing, aquaculture, and offenses 
for non-compliance. The Fisheries Act and seven subsidiary rules most directly manage 
Singapore’s fishing. There is little reference in any of these legislative documents to fishery 
conservation and no reference to mitigating marine mammal bycatch in any fishery.       

The Fisheries Act is Singapore’s primary fishery legislation and was enacted “for the 
protection and conservation of fisheries.”88  Despite the stated purpose of Singapore’s Fisheries 
Act, it only implements three specific conservation management strategies and does not address 
marine mammal bycatch at all.  The only mandated conservation regulations in the Act are bans 
on trawling, landing or selling illegally caught fish, and using poisons or explosives.89 

As explained above, Singapore imports most of the swordfish it exports to the United 
States from Taiwan.  There is no evidence to indicate Singapore’s importation regulations 
consider marine mammal bycatch.  The Fisheries Act states the Minister may “regulate or 
prohibit the import, export, or transshipment of any species of fish if the Minister is of the 
opinion that such species of fish may pose a threat to the ecological balance or integrity of 
fisheries, or to public safety.”90  However, there is no subsequent legislation regarding 
importation.  The 2006 Endangered Species (Import and Export) Act regulates the direct import 
and export of listed species, but does not protect listed species incidentally caught in fisheries.91 

Recent reports show that Singapori swordfish imports from Southeast Asian and 
Taiwanese fisheries are caught with passive fishing gear – such as myriad driftnets and longlines 
– that catch inordinate numbers of marine mammals as bycatch in excess of U.S. standards.  For 
example, Singapori business representatives from Far Ocean seafood products confirmed that 
driftnet gear is still legal in Southeast Asian fisheries. 92 

87 Fishery-related legislation implemented by the AVA includes the Fisheries Act, the Wholesome Meat and Fish 
Act, the Agri-Food and Veterinary Authority Act, and the Endangered Species (Import and Export) Act.
88 Singapore Fisheries Act (Chapt. 111) (2002), available at http://www.ava.gov.sg/Legislation/ListOfLegislation/ 
(last visited July 31, 2007).
89 Singapore Fisheries Act, Chapt. 111.10 (prohibition on use of poisons or explosives); 111.11 (landing or selling 
fish illegally caught); 111.12 (use of trawl-nets).   
90 Id. at Chapt. 111.27(2)(s). 
91 Singapore Endangered Species (Import and Export) Act (2006), available at 
http://www.ava.gov.sg/Legislation/ListOfLegislation/ (last visited July 31, 2007).  
92 Palmer, M.  2007.  International Marine Mammal Project: Shutting Down Gill Nets.  Earth Island Journal, at 21, 
available at http://www.earthisland.org/eijournal/new_articles.cfm?articleID=1156&journalID=93 (last visited 
November 30, 2007). 
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2. Taiwan’s Longline and Drift Gillnet Fishery Is Poorly Regulated and 
Known to Result in Significant Take of Marine Mammals. 

All available data shows that Singapore’s primary source of swordfish transshipments, 
Taiwan, uses substandard fishing practices that fall far below U.S. standards to protect marine 
mammals.  Few studies of Taiwanese fisheries impacts have been published in peer-reviewed 
journals or made accessible to the public.93  This petition draws on what scientific analysis that 
has been made public.  In addition, some conclusions can be reached regarding the extent of 
marine mammal bycatch from indicators such as the size of the fleet, the volume of landings, the 
regions fished, and the gear used. 

Taiwan has become one of the major deep-sea fishing nations in the world.94  Taiwanese 
fisheries employ deep sea and conventional longlining operations targeted at tuna but 
incidentally catch swordfish and other billfish in these operations.  Taiwanese tuna fishers also 
report common interactions between distant-water longline fleet and cetaceans.95  Notably, these 
fishers mentioned that interactions with marine mammals occur more frequently in the swordfish 
fishery because the gear is deployed closer to water’s surface.  A 1995 survey undertaken in the 
Taiwanese fishing ports of Tungkang and Nanfang Ao found 34 cetaceans dead as a result of 
being hooked or entangled in longline gear. Another 66 cetaceans had died for unknown reasons 
or by harpoons that fishers used to try to prevent the depredation of their catch.96 

Closer to their motherports in the Western Taiwan Strait and Eastern Taiwan, fishing 
vessels use longline, drift gillnets, sink gillnets and trammel nets, all associated with significant 
cetacean bycatch.97  Combining estimates of incidental bycatch from vessels in the East Coast 
harbors (Nanfang Ao, Hualien, Shihti and Chengkung) alone, marine biologists report an annual 
bycatch of 27,000 to 41,000 cetaceans.98  Though not yet reported, the fleet size and use of gear 
similar to that used by fishers closer to Taiwan, imply a proportionately sizable bycatch rate of 
marine mammals in more distant waters. 

Taiwanese legislation does not appear to provide safeguards against marine mammal 
bycatch in the swordfish fishery. The Taiwan Fishery Agency oversees two national legislative 
acts to regulate the Taiwan fishery: the Fisheries Act99 and the Fishing Port Act. 100  These Acts 

93 Wang, J.Y. and Yang, Shih-Chu.  2002.  Interactions Between Taiwan’s Distant-water Longline Fleet and 
Cetaceans, presented in Report of the Workshop Interaction Between Cetaceans and Longline Fisheries, New 
England Aquarium Aquatic Forum Series Report 03-1, Apia, Samoa (hereinafter “Wang and Yang 2002”), at 3.
94 Vice-Chairman of OFDC, Address titled “The Establishment of the ‘Overseas Fisheries Development Council 
International’ Puts Taiwan on the Global Map!” (Nov. 2001), available at 
http://www.Fa.gov.tw/eng/news/m901123e.php (last visited June 25, 2007). 
95 Wang and Yang 2002, supra note 93; Dalla Rosa, L. and E. Secchi.  2002.  Comparative Analysis of the 
Interactions between Killer Whales/Sharks and the Tuna/Swordfish Fishery in Southern and Southeastern Brazil, 
presented in Report of the Workshop Interaction Between Cetaceans and Longline Fisheries, New England 
Aquarium Aquatic Forum Series Report 03-1, Apia, Samoa, at 4-5. 
96 Id. 
97 Wang, J.Y. and L.S. Chou.  2002.  Report of the Second Workshop on the Biology and Conservation of Small 
Cetaceans and Dugongs of Southeast Asia.  W.F. Perrin et al., Eds. at 33. 
98 Id. 
99 Taiwan Fisheries Act, as amended and promulgated by Presidential Order on December 18, 2002, available at 
http://www.fa.gov.tw/eng/laws/fshacte.php (last visited July 24, 2007). 
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lay out general guidelines for the fishery, including licensing, fishing rights, port management, 
possible restrictions, and penalties for violating the terms of the Acts.  The Fisheries Act 
specifically regulates, among other things, conservation management.  However, the Act does 
not make any specific reference to regulating bycatch or a national policy to protect marine 
mammals. 

Taiwan enacted the Fisheries Act “to conserve and rationally utilize aquatic resources.”101 

The Act gives local Taiwanese municipalities’ authority to control fishing with vague directives 
and unclear oversight. Local governments are responsible for establishing methods of catching, 
harvesting, and “any other matters as deemed necessary.”102  Taiwan lacks uniform guidelines 
for local municipalities and does not maintain a system to monitor local regulation.       

The Taiwan Fisheries Act states that matters not covered in the Act shall be governed by 
other legislation, but it is difficult to determine what other legislation exists.  According to the 
Taiwan Fisheries Agency website, there are sixteen regulations and nine directives which apply 
to the two acts.103  Only one document, specifically regarding the squid jig fishery, concerns 
marine mammal protection.104  The other documents pertaining to various aspects of Taiwan 
fishing do not address marine mammal bycatch.  For example, this list includes a driftnet fishery 
regulation regulating fishing areas to prevent territorial disputes, but does not include any 
provisions to prevent bycatch such as gear restrictions, observers, or closed areas.105 

In sum, Taiwan’s fisheries management falls far short of U.S. MMPA requirements. 

B. Many Other Countries Use Fishing Practices That Likely Result in Harm to 
Marine Mammals in Excess of U.S. Standards. 

Like Singapore, many of the countries that export swordfish to the U.S. fail to regulate 
fisheries interactions with marine mammals, fail to monitor their fisheries, and engage in trade 
practices that obscure the true source of the swordfish being exported.  It is quite likely that 
many, if not most, of these countries fish in a manner that results in serious injury and mortality 
of marine mammals in excess of U.S. standards.  Allowing these countries to sell their fish and 
fish products in the U.S. market without ensuring that they meet standards comparable to those 
imposed on U.S. fishers threatens marine mammals and places U.S. fishers at a significant 
disadvantage. As demonstrated by the following brief examples, widespread use of gillnets – a 
method particularly deadly to marine mammals – and lack of regulation or enforcement in 
international swordfish fisheries pose a grave threat to marine mammal populations.  By failing 
to enforce the MMPA, the U.S. encourages these destructive practices to its own detriment. 

100 Taiwan Fishing Port Act, as enacted and promulgated by President Order (81) Hua-Tsung-(1)-Yi-Tzu No.0592 
on January 31, 1992, available at http://www.fa.gov.tw/eng/laws/fishingportact.php (last visited July 24, 2007).  
101 See Taiwan Fisheries Act, supra note 99.  
102 Id. 
103 See Taiwan Fisheries Laws: Acts, Regulations, and Directives, available at 
http://www.fa.gov.tw/eng/laws/fisheries_laws.php (last visited July 24, 2007). 
104 See Regulations for Squid Jigging Vessels Operating in the Southwest Atlantic Ocean, available at 
http://www.fa.gov.tw/eng/laws/soweatoc.php (last visited July 24, 2007).   
105 See Regulations on the Management of Driftnet Fisheries, available at http://fa.gov.tw/eng/laws/rmdriftnet.php 
(last visited July 24, 2007). 
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The U.S. currently accepts swordfish exports from a number of known flag of 
convenience nations. Flag of convenience nations are infamous for their lack of regulation; 
indeed, the very reason that vessel owners register their vessels with these nations is to avoid the 
sort of requirements, such as onboard observers, specialized gear, and fishing licenses, that apply 
to U.S.-registered vessels. Panama, for example, has built a booming business from lending its 
flag to substandard shipping operations. Panama has also become a major source of U.S.-
imported swordfish, pumping nearly 1,700 metric tons of swordfish products into the U.S. 
market in 2006 alone.  Honduras and Portugal, also flag of convenience nations, export 
swordfish to the U.S. as well.106  There can be little doubt that these countries fall far short of 
U.S. standards for avoiding take of marine mammals by swordfish fisheries.107 

Furthermore, vessel owners from countries with stronger fisheries regulations are 
increasingly re-flagging their vessels to avoid those regulations.  For example, North Korea has a 
mandatory fisheries observer program and has reported relatively high bycatch rates of cetaceans 
in its fisheries.108  Recently, a large number of North Korean vessels have started to operate 
under flags of convenience such as Cambodia.109  Brazil has reportedly expanded its longline 
fleet, which is documented to take Risso’s dolphins, by leasing vessels from flag of convenience 
countries such as Barbados, Honduras, Panama, and Portugal.110 

The U.S. also currently accepts imports from countries whose vessels have been reported 
using large-scale driftnets in violation of the international ban on use of the gear.  Numerous 
Chinese vessels and one Indonesian vessel were reported using driftnets in the North Pacific 
Ocean in 2006.111  Other sources of swordfish imports, such as Spain, have especially poor track 
records with regard to operating sustainable fisheries.  Spain’s (and the European Union’s in 
general) destructive fishing methods have sparked numerous controversies with countries trying 
to conserve fishery resources.112 

Two other major sources of imported swordfish, Chile and Mexico, use drift gillnets, 
which are known to kill and injure scores of marine mammals every year.113  While these nations 
have made efforts to conserve swordfish stocks, it is not clear whether they have made similar 
efforts to reduce bycatch of marine mammals in their swordfish fisheries.   

106 NMFS Fisheries Statistics and Economics Division, 2003-2006 data, available at 
http://www.st.nmfs.gov/st1/trade/cumulative_data/TradeDataProduct.html.
107 Moreover, the U.S. is party to several treaties, such as the International Commission for the Conservation of 
Atlantic Tunas Convention, that ban the import of fish caught by vessels operating under flags of convenience. 
108 International Whaling Commission.  2002.  Annex M: Report of the Sub-Committee on Bycatch and Other 
Human-Induced Mortality, at 2.
109 Neff, Richard, Flags That Hide the Dirty Truth, Asia Times (April 19, 2007).   
110 Rosa, L. Dalla and E.R. Secchi.  2007.  Killer whale and shark depredation on longline catches. J. of the Mar. 
Biol. Ass’n of the U.K. 87:135-140, at 139. 
111 2006 Report of the Secretary of Commerce to the Congress of the U.S. Concerning U.S. Actions Taken on 
Foreign Large-Scale High Seas Driftnet Fishing Pursuant to Section 206(e) of the MSA as Amended by P.L. 104-
297, Sustainable Fisheries Act of 1996, at Table 1.
112 See, e.g., Cruz, M.O., The Swordfish in Peril: The EU Challenges Chilean Port Access Restrictions at the WTO, 
Bridges (August 2000).   
113 La Pesqueria de Pez Espada del Pacifico, Instituto Nacional de la Pesca, at 417; Wildman 1997, supra note 86, 
Vol. IV 2A, at 430. 
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Finally, fishers in some nations purposefully target marine mammals during the course of 
their fishing operations.  For example, reports show that some fisheries in the Philippines, a 
growing source of U.S. swordfish imports, have begun to target cetaceans by setting drift nets in 
areas where cetaceans are known to occur.114 

In summary, these examples demonstrate that many, if not most, swordfish imports do 
not meet U.S. standards.  The continued import of these ill-gotten products serves to undermine 
U.S. conservation and economic interests by supporting the very behavior that Congress intended 
to end. 

VI. SWORDFISH IMPORTS MUST BE BANNED UNTIL THE EXPORTING 
COUNTRIES HAVE DEMONSTRATED THEIR FISH PRODUCTS WERE 
CAUGHT IN ACCORDANCE WITH U.S. STANDARDS. 

When Congress passed the MMPA, it realized that marine mammal conservation could 
not be accomplished through regulation of U.S. fishers alone.  MMPA section 101(a)(2) 
therefore mandates the use of the United States’ considerable trade power to achieve 
conservation of marine mammals outside U.S. waters.  This provision is meant to provide a 
strong incentive for foreign fishers to protect marine mammals by using sustainable fishing 
practices, while leveling the playing field for domestic fishers subject to U.S. regulations.  By 
importing huge quantities of swordfish and swordfish products from countries that engage in 
suspicious trading practices and use commercial fishing technologies that result in high rates of 
serious injury and death of marine mammals, the U.S. government is promoting the exact 
opposite result of what the MMPA is meant to achieve.  In effect, the U.S. is promoting the 
destruction of marine mammal stocks. 

In short, the Secretaries’ failure to enforce MMPA section 101(a)(2) harms U.S. interests 
in trade and conservation. Petitioners therefore urge the Secretary of Homeland Security, the 
Secretary of the Treasury, and the Secretary of Commerce to immediately ban the import of all 
swordfish and swordfish products unless and until:  (1) the Secretaries demand reasonable proof 
from any nation seeking to export swordfish or swordfish products to the U.S. of the effects on 
marine mammals of the commercial fishing technology used to obtain the swordfish or swordfish 
products; and (2) the Secretaries receive such proof and determine that it demonstrates that the 
swordfish or swordfish products to be imported were not caught with commercial fishing 
technology that results in the incidental kill or incidental serious injury of marine mammals in 
excess of U.S. standards. 

We look forward to receiving your responses within 60 days of receiving this petition. 

114 Dumaguete Action Plan: Cetacean Bycatch Section.  2002. In: Perrin, W.F. et al., Eds. Report of the Second 
Workshop on the Biology and Conservation of Small Cetaceans and Dugongs of Southeast Asia.  July 24-26, 2002. 
Silliman University, Dumaguete City, Philippines, at 3. 
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